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EXECUTIVE SUMMARY

Within the legal system of Bangladesh, the concept of probation is not very new. There have
been legal developments over the last century to allow offenders to be placed on probation,
with new laws strengthening the scheme for probation for women and children. However, the
practice of granting probation by the criminal courts is in its rudimentary stage. The notion of
punishment generally gives rise to the image of a person staying behind prison bars. The
over-reliance on imprisonment as a sentencing option and a corresponding increase in the
prison population results in many adverse consequences for inmates both inside the prison
and after being released. The situation inside the prisons demands a need to find
alternatives to imprisonment, and activating and strengthening the existing probation system
appears to be an obvious means for this. Probation for selective offenders can be an
effective and economical way to reduce prison overcrowding as well as to enable
rehabilitation and reintegration of prisoners through correction.

This study aims to outline the development and use of the probation system in Bangladesh.
Part | outlines the scope of the study, laying down the background within which the study
was conducted, stating its objectives and describing the research methodology undertaken
to complete the study. Part Il delineates the development of the probation system in
Bangladesh covering the periods under colonial rule (i.e. in the British and Pakistan periods)
and after independence. Part Il outlines the use of probation system in Bangladesh
addressing the national and international legal frameworks. The probation system, process
of granting probation, institutional arrangement, and current practice of probation are
analyzed separately and in detail. The final part sets out the conclusion, including concerns
and recommendations, based on a broader understanding of practical needs required to
activate the probation system and strengthen the relevant legal and policy framework.

The study was based on review of documents, and the findings of twenty key informant
interviews (KII) conducted using semi-structured interviews to identify gaps between the law
and practice. Study findings were reviewed and validated with a group of experts.

The provision for probation in South Asia can be traced back to 1898 under Section 562 of
the Code of Criminal Procedure, 1898. This provided that a first offender, convicted of theft,
dishonest misappropriation or any other offence under the Penal Code, 1860 punishable
with not more than two years imprisonment, may be released on probation for good conduct
at the discretion of the Court. Following the Indian Jail Reforms Committee’s Report (1919-
20), several provincial governments enacted laws for conditional release of prisoners in light
of the Committee’s report. In 1931, the draft All India Probation Bill was circulated to all
provincial governments for comment. Observing no prospect for passing the Bill, the Central
Government allowed the provincial governments to enact suitable laws on the lines of the
draft Bill. Thus several provincial governments enacted Probation of Offenders Act for the
respective provinces.

The Probation of Offenders Ordinance, 1960, constituted the major development for the
probation system during the Pakistan period. The Ordinance came into force in the then East
Pakistan [now Bangladesh] in 1962. In order to make the law operational in East Pakistan
[now Bangladesh], the Probation of Offenders Rules, 1971 were adopted on 24 November
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1971. These laws and rules regarding probation were continued into effect after the
independence of Bangladesh in 1971.

Bangladesh has a legal framework for the full exercise of probation. Following
independence, the Children Act, 1974 and the Children Rules, 1976 were enacted
addressing probation in the context of child offenders. This Act has been recently repealed
and replaced by the Children Act, 2013. It allows the juvenile courts to grant probation to
children in conflict with the law irrespective of the offence committed. The Special Privileges
for Convicted Women Act, 2006 has extended the scope to release women prisoners
conditionally under the supervision of a Probation Officer. With respect to probation for adult
men, the Probation of Offenders Ordinance, 1960 is still in effect. As a member state,
Bangladesh also has obligations to follow international instruments to promote alternatives to
imprisonment including probation. In this respect, Rule 1.5 of United Nations Standard
Minimum Rules for Non-custodial Measures states as follows:

“Member States shall develop non-custodial measures within their legal systems to
provide other options, thus reducing the use of imprisonment, and to rationalize
criminal justice policies, taking into account the observance of human rights, the
requirements of social justice and the rehabilitation needs of the offender.”

Probation is variably defined under different laws as an “order for conditional discharge” or

“an order requiring [the offender] to be under the supervision of Probation Officer”.*?

The purposes of probation in Bangladesh are the prevention of offences and recidivism as
well as fostering rehabilitation, reintegration, non-stigmatization of offenders, and, in some
cases, restitution to the victims. There are variations of criteria by age and sex to be granted
for probation. All children are entitled to be placed on probation irrespective of the nature of
the crime. All convicted female persons may be granted probation other than those
convicted for an offence punishable with death. However, adult male convicts may be placed
on probation only in respect of certain types of crimes prescribed in the Probation of
Offenders Ordinance, 1960. For adults, Courts generally consider the age, character,
antecedents or physical or mental condition of the offender; and the nature of the offence in
granting probation.

In terms of actualizing the probation process, the Probation Officer plays a vital role
throughout the process. A Probation Officer has more to do for children in conflict with the
law than for adult offenders. Working under the Department of Social Services, a Probation
Officer acts as the custodian of the probationer. However, it is to be noted that no female
offender may be placed in the supervision of any male Probation Officer.™®

1 Bangladesh Law Commission, Report Sl. 54, submitted on 5 January, 2003. Available at:
http://www.lawcommissionbangladesh.org/reports/54.pdf.

' The Probation of Offenders Ordinance of 1960, § 4-5.

% The Probation Rules of 1971, Rule 11(3).
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The Special Privileges for Convicted Women Act, 2006 has extended the responsibilities of
Probation Officers to supervise or monitor women prisoners being selectively released early
on condition of good conduct. Though, by any standard definition, this type of early release
should be treated as parole, the law authorises Probation Officers to supervise women’s
early release from prison.

The probation process is different for adult offenders (both men and women) and for children
in conflict with the law. In case of adult offenders, if the Court considers it suitable it may
issue a requisition for a Pre-Sentence Report (PSR) directed to a particular Probation Officer
before declaring judgment. Assessing the PSR, a Court can issue a probation order for adult
offenders under certain conditions. On the other hand, the probation process for children
begins as soon as a child comes into conflict with the law. Principally, it is the responsibility
of the police officer in charge of children affairs to inform the Probation Officer as well as the
guardian of the child about the arrest of a child in conflict with the law.'* The presence of the
concerned Probation Officer is mandatory during trial in a Children’s Court.” At the initial
appearance of the child, the Court issues an order requiring a Probation Officer to make
enquiries and to produce a Social Inquiry Report (SIR) in the prescribed form.'® A Probation
Officer is bound by law to produce and submit the SIR within 21 days from the first day a
child is brought before the Children Court.'” The Children Court may issue an order to send
the child in conflict with the law on probation. The Probation Officer is responsible for
supervising the probationer assigned under him/her and to prepare monthly progress
reports.

The probation system in Bangladesh involves the Criminal Courts, including the High Court
Division, the Court of Sessions and Court of the Judicial Magistrate and the Department of
Social Services under the Ministry of Social Welfare. The Probation Service is one of the
smallest divisions of the Department of Social Services (DSS) under the Ministry of Social
Welfare. Administratively, Probation Officers are accountable to the Director of the DSS.
They are legally accountable to perform monitoring, supervisory and reporting duties as
directed by the Court regarding any particular probationer. There are 44 positions for
Probation Officers nationwide at the district level. The number implies that there are many
districts where there are no Probation Officers, since there are 64 districts in Bangladesh.
Social welfare officers at the district level and the upazila level are responsible for carrying
out the duties of Probation Officers in addition to their regular duties in the absence of
Probation Officers.

The current practice of probation has been pithily described by Justice M Imman Ali of the
Appellate Division of the Supreme Court of Bangladesh:

* The Children Act of 2013, § 14(b).
' The Children Act of 2013, § 22(2).
'® The Children Rules of 1976, Rule 4(5).
" The Children Act of 2013, § 31(1).
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“The use of [probation] by our trial Courts is very rare, possibly due to the punitive
attitude of the learned Judges which appears to be prevalent across the country.”*®

In addition, most lawyers interviewed for this study were neither aware of nor interested in
the law concerning probation of adults. There is a lack of administrative and logistic capacity
within the DSS to provide appropriate support to promote the probation system. For
instance, the acute shortage of female Probation Officers restricts the possibility of probation
for female offenders as the law forbids supervision of female probationers by male Probation
Officers. The probation process for children is supposed to be initiated by police officers
through contacting the nearest available Probation Officer. In practice however, police
officers appear reluctant to inform Probation Officers. This was well illustrated in the case of
Fahima Nasrin Vs. Government of Bangladesh.”® A Probation Officer interviewed for this
study noted that he had received only two calls from police officers regarding the arrest of
children in the last thirteen years of his service. In many cases, Probation Officers are
informed of the need for their services by NGOs working with children, rather than by the
police. The overall situation of probation may be clearly seen in the plummeting figures
marking the trend of granting probation orders over a three year period.?

Year Number of probation orders granted

2008-09 379
2009-10 261
2010-11 43

Total 683

Concerns:

e Many lawyers, including prosecutors and defense counsel, and judges in Bangladesh
remain unaware about the scope for granting probation to prisoners. Moreover, there
is also a widespread misconception that probation applies only to first time offenders
and where the offence is punishable with imprisonment for not more than two years.
In fact, these restrictions are applicable only to the provision in section 4 of the
Ordinance relating to conditional discharge, etc. These misconceptions contribute to
the dismal number of probations in practice.

e There is acute lack of coordination among police, Probation Officers, judges, lawyers,
prosecutors and local government institutions. Without coordination among these
bodies, the probation system cannot be functional.

'8justice M Imman Ali, Towards a Justice Delivery System for Children in Bangladesh (Dhaka:
UNICEF, 2010) 217.

961 DLR (HCD) 234.

% Government of Bangladesh, Ministry of Social Welfare, Annual Report 2008-09, 2009-10, 2010-
2011: 66.
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¢ Management of probation also appears problematic. Probation Officers are not
attached to Courts which grant probation orders. Their offices are located at the
District Social Services office or at the DC’s office. Now that the subordinate judiciary
is formally separated from the executive, it is important to ensure that Probation
Officers are linked to the Courts. At the same time, it is unclear how many
probationers would be supervised by a single Probation Officer. Without a clear
policy, granting more probation orders will merely create pressure on the existing
management and administration of the probation system in Bangladesh.

e In case of arresting juvenile (children) offenders, police officers are obliged to contact
Probation Officers and follow separate proceedings to deal with children. Children
are denied this right when there is no evidence of age to recognise a person as a
child. Though the rate of birth registration has been increasing in recent years, it
remains limited among poor and excluded communities, particularly the homeless. In
some cases, children from these communities may lose the chance of probation due
to the difficulties of verifying their ages.

e The number of Probation Officers is grossly inadequate for the purpose of
supervising all persons eligible to be released on probation. There are only 44 posts
of Probation Officers across the country. It is extremely difficult for a Probation Officer
based at district level to supervise a probationer living in another district or in a
remote village. Without strengthening the institutional capacity of the probation
system, it will be highly impractical to expect more convicts to be released on
probation. Extreme financial and logistic constraints experienced by Probation
Officers are also major concerns.

e The trend of granting probation has plummeted sharply in recent years, which raises
questions regarding the government’s willingness to incorporate the probation
system within the framework of penal interventions.

e Retribution and deterrence remain the dominant penal philosophy governing
sentencing outcomes in Bangladesh. It seems that the public, the prosecution and
the Courts still lack confidence on non-custodial penal interventions.

e In a society where there are high levels of politicization and corruption within
institutions, there is a real risk of misuse of probation if there are inadequate
administrative arrangements to monitor probationers under supervision.

e Currently, there is no separate budgetary allocation for probation services and the
allocated budget with the district DSS Office is very limited.

Recommendations:

For Government

¢ Amendment of Section 53 of the Penal Code, 1860 may be considered and adopted
to allow alternatives to imprisonment. This currently lists only five forms of
punishments, namely death sentence, life imprisonment, simple imprisonment;

17



rigorous imprisonment, and fines, and no scope for imposing any alternatives to
imprisonment other than fines.

Amendment of the Probation of Offenders Ordinance, 1960 (earlier amended in
1964) and the Probation of Offenders Rules, 1971 would be required to address the
following issues:

- Enabling grants of ‘conditional discharge’ and ‘probation order’ to be made
‘on the Court's own motion’ under sections 4 and 5 respectively of the
Ordinance;

- Clarification of rules regarding probation, to among others a) clearly delineate
the administrative accountability of Probation Officers (whether to the DSS or
the Court).

Adopting policies and guidelines which specify the available alternatives to
imprisonment for example, community service, suspended sentences, or fines, or
even ADR, beyond the use of probation. Effective alternatives to imprisonment can
be incorporated within penal interventions. There should be separate considerations
for women with young children.

There is a need for sufficient human resources and logistic support for extending
probation services in all Districts with proper coverage in Upazilas and Metropolitan
areas.

It is essential to allocate separate and sufficient budget for probation services. In
addition, additional resources need to be channeled to ensure capacity development
of Probation Officers with regard to adult and child probationers respectively.

Increased monitoring and supervision by the concerned Ministry and respective
Court is required for existing organisations involved in the probation system,
including for the DSS, District Probation Officer, Child Development Centre and
Upazila Social Welfare Offices.

Comprehensive rules need to be framed and adopted to urgently address the new
concepts of non-custodial measures, including diversion and alternative to
imprisonment for smooth implementation of the newly enacted Children Act, 2013.

Continuous capacity building activities (training, seminars and workshops) must be
conducted for stakeholders engaged in probation such as judges, Probation Officers,
police officers, prison officials, lawyers and Social Welfare Officers.

Findings show that Probation Officers, to a great extent, rely on local government
representatives to monitor and rehabilitate probationers. It is recommended that local
government officials should be engaged formally (by law) in the process of probation
and rehabilitation.
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Probation Officers should be categorized and classified separately depending on
whether they deal with adult probationers or children in conflict with the law and
children in contract with the law. Alternatively, certain Probation Officers could be
designated to deal with children only. Such officers should be provided with
specialized training and qualification to deal with children.

An umbrella/separate department/organization needs to be set up in order to
institutionalize and address all non-custodial measures and alternatives to
imprisonment including probation, diversion, and community sentences. A separate
“‘Department of Corrections” may be set up to deal with institutional corrections (such
as in prisons, or CDCs) and non-custodial correctional measures (such as probation,
parole, community sanctions).

Offices of Probation Officers need to be shifted to court buildings from their current
location at DSS offices and/or DC’s offices. Probation Officers must be linked with
the Courts which pass the probation orders.

The provisions on probation need to be incorporated in professional training
programmes for lawyers such as those organised by the Bangladesh Bar Council.

DLACs could be used as a forum for discussing issues regarding probation and
increasing coordination between various stakeholders as the District Judge,
President and Secretary of the Bar Association and the DSS officer.

NHRC may include ‘alternatives to imprisonment’ in its priority mandate to uphold the
human rights of pre-trial detainees and convicted prisoners. A future action plan can
also be developed to explore alternatives to imprisonment including probation, by
NHRC in coordination with GOs and NGOs, particularly to try to ensure greater
awareness among the public and those affected of the potential of obtaining release
on probation.

The forms and registers provided in the Probation of Offenders Rules, 1971 need to
be revised to ensure gender neutrality and eliminate references to religion of the
offender which are immaterial.

For Civil Society

Most human rights organizations focus on due process and rights of the accused as
well as victims. However, they do not generally focus on prisoners, and particularly
on those convicted. With the exception of some limited initiatives by some
development organizations, there are almost no investments for correction
(reintegration and rehabilitation) of convicts. Civil society organisations, in particular
those focused on human rights, should initiate dialogues and programmes to
promote the probation system in Bangladesh as an alternative to imprisonment, in
order to reduce prison overcrowding and humanise the penal interventions in a more
economical way.
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Human rights organisations need to raise the awareness of both duty-bearers
(lawyers, police officers, prosecutors, and judges) and right-holders (accused,
defence) about the provisions available for probation, and also about the scope for
applying non-custodial measures including probation, diversion, conditional release
and early release. Building awareness and confidence about probation can popularis
eit as a process among both justice system actors and the public.

Specialised organisations working on criminal justice reform may undertake pilot
programmes on supervision, reformation, reintegration and rehabilitation of offenders
that can then be replicated in government programmes. This may also include
expanding mediation and alternative dispute resolution services offered by civil
society organisations in petty criminal cases. Links with organisations providing para-
legal initiatives, which aim to provide alternatives to pre-trial detention, should also be
explored to review possibilities of parole and early release.

Specialized organisations working with the criminal justice system can undertake
capacity development programmes for judges, lawyers and Probation Officers. To
provide evidence on the positive aspects of probation, organisations involved in
criminal justice research may also conduct extensive research on alternatives to
imprisonment and undertake policy advocacy.

For the International Community

Support could be provided for pilot projects, to be run in collaboration with the
government and specialized organisations, to increase awareness of the scope for
using non-custodial measures, for example in relation to juveniles in conflict with the
law, or women in prisons.

Constructive dialogue could be undertaken with the Government to encourage
adoption of international principles and guidelines regarding non-custodial measures
for offenders.

Exposure visits and exchange programmes may be organized at regional and
international levels for Probation Officers, criminal justice researchers, judicial
officers, and DSS management staff to study and internalise best practices regarding
non-custodial models.
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Chapter 1: Background and Objectives

Background

In Bangladesh, courts usually impose imprisonment as a sentence upon convicted
offenders. From 2009-2010, in contrast to the 18,144 convicted prisoners who remained
imprisoned in Bangladesh,?* only 261 persons were placed on probation.” There is
increasing recognition of the negative impact, not only on the individual concerned but also
on society, of such easy resort to imprisonment, including stigma, psychological harm,
problems in social reintegration, and hardship for the prisoner's family, and the need to
develop effective alternatives including probation. Nevertheless, the practice of probation or
parole remains extremely rare in Bangladesh.?®

The Bangladeshi penal system is regulated by the Penal Code, 1860, the Prison Act, 1894,
and the Prisoners Act, 1900, all of which were enacted during the British colonial period.
There are no sentencing guidelines in place. In practice sentencing involves imprisonment of
two kinds, either rigorous or simple.24 The Probation of Offenders Ordinance, 1960, also
enacted pre-Independence, in the Pakistan period, is the principal law governing the issue of
probation. Post-independence, this was supplemented by the Children Act, 1974, very
recently replaced by the Children Act, 2013, which focuses particularly on child offenders,
and also by the Special Privileges for Convicted Women Act, 2006.

The criminal justice system is based on the principle of punishment, and from the outset has
put limited or no emphasis on rehabilitation of released prisoners, as shown by a review of
the reports of the Jail Inquiry Commission 1836,% and the various jail reform commissions of
1862, 1877, 1889, and 1892.%° Considering the difficulties faced by prisoners including on
their release, the Jail Commission of 1919 for the first time introduced a somewhat more
reform-oriented framework,”” laying down some directions for parole and probation.?®
Subsequently, some legal and administrative reforms were undertaken to institutionalize the
system of probation. %

L Ain O Salish Kendra, Human Rights Bangladesh Report 2010, (2011) 129.

2 Government of Bangladesh, Ministry of Social Welfare, Annual Report 2008-09, 2009-10, 2010-2011: 66.

% Ministry of Home Affairs, Memo no. MoH (Jail-2), miscellaneous — 16/2007/77 (dated 22 September 2007).

2 The Penal Code, 1860, § 53.

% Main recommendations were for work reform, prison administration, separation of prison for men and women.
% Emphasis on disease control, sanitation, food, clothing and bathing facilities.

" Another suggestion was that prisoners should not stay together if their crimes are of a very different nature.
# Mitchel P Roth, Prisons and Prison Systems: A Global Encyclopedia, (USA: Greenwood Press, 2006) 25.

2 The Jail Reform Commission, 1978, chaired by Justice F.K.M. Abdul Munim recommended 180

recommendations and based on these some legal and administrative reforms were undertaken.
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This study outlines the development and use of the probation system in Bangladesh. It
reviews the relevant laws, and seeks to identify gaps between the law and practice, as well
as key concerns and challenges in implementing the law on probation. Finally, it sets out a
number of recommendations for activating the practice of probation, and strengthening the
relevant legal and policy framework.

Objectives

The general objective of this study is to identify and analyze the development and use of the
probation system within the framework of administration of justice in Bangladesh.
Specifically it aims:

a) to analyze the development of the probation system in Bangladesh;

b) to review the existing laws (both substantive and procedural) that mandate probation in
Bangladesh;

c) to examine the use of probation in practice in Bangladesh;

d) to analyze the gaps between the law and practice of probation in Bangladesh; and

e) to propose effective policy recommendations as well as programmatic interventions
suggesting ways of implementing alternatives to imprisonment in Bangladesh, with a
particular focus on probation.
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Chapter 2: Research Methodology

This study used qualitative research approaches. The methodology combined both primary
and secondary data sources. Primary data were preferred along with secondary sources
(laws, judgments, books, journals and review articles on the issue) to track the origins and
development of the practice of probation in Bangladesh. Primary sources (interviews and
discussions) were used to identify the present use of probation in Bangladesh. Finally,
secondary sources were triangulated and validated in finalizing the study results. An analysis
was also performed based on the gaps between law and practice to propose
recommendations.

Area selection and sampling

The study represents the whole of Bangladesh. Since Bangladesh maintains a uniform
administration of formal justice over the whole country (with some exceptions in the
Chittagong Hill Tracts, which were not addressed in this study) purposive selection met the
purpose of the study. Therefore, the nature of the study satisfies the given objectives
through purposive sampling of particular key respondents. Both male and female
respondents (20) were selected purposively from relevant stakeholders connected to
probation services in Bangladesh. The respondents comprised Probation Officers (from the
Department of Social Work), police officers, judicial magistrates presiding over Juvenile
Courts, retired Justices of the Supreme Court, social activists, lawyers, legal experts, and
other relevant stakeholders.

Data Collection Techniques

Key Informant Interviews (KII)

Semi-structured interviews were held with 20 key informants based on a sample
guestionnaire developed by the researcher. In the process of developing the semi-structured
guestionnaire, the researcher reviewed studies on probation conducted by PRI on several
other countries and finally, incorporated comments received from BLAST'’s expert team. All
interviews were recorded subject to obtaining prior informed consent of the respondents and
then transcribed.

Review of existing secondary sources

Secondary sources such as laws, policies, research reports, and journal articles on the
development and use of probation in Bangladesh were reviewed.
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Chapter 3: Development of the Probation System in Bangladesh

3.1. British Colonial Period

During the British colonial period, punitive approaches (e.g. retribution and deterrence)
dominated both sentencing and penal interventions. Section 562 of the Code of Criminal
Procedure, 1898 (CrPC) was the earliest legal provision to address probation. It provided
that a first offender, convicted of theft, dishonest misappropriation or any other offence under
the Penal Code punishable with not more than two years imprisonment, may be released on
probation for good conduct at the discretion of the Court. This provision related to 156
separate offences.*® The same provision empowered all Magistrates to release, after due
admonition, first offenders convicted of certain offences, when such a course appeared
advisable in view of the age, character, antecedents or physical or mental condition of the
offender and the trivial nature of the offence or other extenuating circumstances.®

A Central Government appointed Joint Committee, established in 1916, reviewed the CrPC,
and suggested revision of section 562 and extension of its scope to other cases of non-
grievous offences. The Indian Jail Reforms Committee’s Report (1919-20) recommended
that first offenders be treated more liberally and even be released after admonition. The
Committee highlighted the probation objectives in the context of criminal justice
administration, particularly the conditions prevailing in the prison administration.

To address the demand resulting from the extension of probation, a nhumber of Remand
Homes, Rescue Homes, Certified Schools and Industrial Schools were established in
Bombay, Madras and Calcutta primarily to accommodate young offenders.®® Several
provincial governments also enacted laws for conditional release in light of the Committee’s
report. For instance, the Good Conduct Prisoner's Probational Release Act, 1926 (Punjab
Act 10 of 1926)** was enacted followed by the Good Conduct Prisoner’s Probational
Release Rules, 1926. This Act referred to the previous sanction of the Governor General,
obtained under sub-section 3 of section 80-A of the Government of India Act, 1919 that
enabled the Governor General to release prisoners for good conduct.®* In 1927,
establishment of the Reclamation and Probation Departments (RPD) was the subsequent
result of this Act. While such release of prisoners may more easily be termed as parole, it
can also be considered as a step towards the development of the probation system in South
Asia.

0NV Paranjape, Criminology and Penology, (Allahabad: Central Law Publications, 2005) 447.
31 Indian High Courts Rules and Orders, Vol. lll, Chapter 21 (First Offenders).

2 K.D. Gangrade, Social Legislation in India, Volume I, (New Delhi: Concept Publishing Company Pvt. Ltd. 1978)
204.

¥ p. K. Sen, Penology: Old and New, (London: Longmans, Green, 1943) 169.
% punjab Gazette, 27 August, 1926.

%5 The Good Conduct Prisoner's Probational Release Act, 1926, Preamble.

30



In 1931, the draft All India Probation Bill was circulated to all provincial governments for
comment.*® However, the Bill could not proceed further due to other priority matters before
the Provincial Governments, as well as the continuing foment over independence.37 In 1934,
the Central Government informed Provincial Governments that there was no prospect of the
central legislation being enacted and they were free to enact suitable laws on the lines of the
draft Bill. Some of the Provinces then enacted probation laws* which assumed considerable
importance because they introduced for the first time provisions regarding a pre-sentence
enquiry report by the Probation Officer, supervision by paid and voluntary Probation Officers
and compensation (restitution) for injury caused to a person by the offender’s harmful acts.

Several state laws on probation, with differing provisions and regimes, and section 562 of
the CrPC continued to govern the issue of probation until the partition of India.*

3.2. Probation System in the Pakistan Period

The Probation of Offenders Ordinance, 1960, (‘the Ordinance’) was enacted after the
independence of Pakistan. This was largely an amended version of the 1931 Probation Bill.*°
It mandated the establishment of a Probation Wing of the Labour and Social Welfare
Departments, and appointment of Probation Officers for offenders on trial before the courts.
It also repealed sections 562 to 564 of the CrPC.*

The Ordinance came into force in the then East Pakistan on 14 February 1962.* It was
further amended by the Probation of Offenders (East Pakistan Amendment) Act, 1964.%
Almost a decade after the Act, the Probation of Offenders Rules, 1971 were adopted on 24
November 1971.*

% B, Hussain, Social Reintegration of Offenders: The Role of the Probation Service in North West Frontier
Province, (Department of Social Sciences, The University of Hull, 2009) 4.

R.A. Kulkarni, Probation of Offenders in India, (New Delhi: Sangli Law Publication, 1971) 5.

% The C.P. and Berar Probation of Offenders Act, 1936; the Madras Probation of Offenders Act, 1937; the
Bombay Probation of Offenders Act, 1938; the United Provinces First Offenders Probation Act, 1938 and the
Mysore Probation of Offenders Act, 1943.

39 https://www.ncjrs.gov/App/publications/abstract.aspx?1D=79145 (visited on 18 September, 2013).

“9 penal Reform International and DOST Foundation, Probation and Parole System in Pakistan: Assessment and
Recommendations for Reform, (PRI & DOST Foundation, 2013) 4.

1 The Probation of Offenders Ordinance, 1960, § 16.

2 See Gazette Notification by the Government of Pakistan in exercise of its powers under section 3(3) of the
Ordinance, “Gazette of Pakistan, Extraordinary,” dated 14 February, 1962, 99.

3 East Pakistan Act No. X of 1964; passed by the East Pakistan Assembly on 28 January, 1964, and first
published with the Assent of the Governor in the “Dacca Gazette, Extraordinary,” dated 22 February, 1964.

44 Government of East Pakistan, Labour and Social Welfare Department, Notification NO.S-IV/2R-7/71/470-24
November 1971.
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The Government of Pakistan undertook two projects in 1962 under the second Five Year
Plan regarding correctional activities, namely the Probation of Offenders Project, and the
After Care Service Project. *® Initially, these were carried out separately in ten different areas
in 1965. At the time, probation services were located within the Department of Labour and
Social Welfare under the Ministry of Labour and Social Welfare.

3.3. Probation System after Liberation

Most laws in force before the independence of Bangladesh continued to remain in force
subsequently, pursuant to the Bangladesh (Adaptation of Existing Laws) Order, 1972.%° The
Probation of Offenders Ordinance, 1960, as amended by the Probation of Offenders (East
Pakistan Amendment) Act, 1964, and the accompanying Rules, being “existing law”
immediately before the date of coming into force of the Constitution of Bangladesh on 16
December, 1972 thus remained in force in Bangladesh.

Following independence, a new law was enacted addressing probation in the context of child
offenders. The Children Act, 1974 effectively incorporated the beneficial and rehabilitative
provisions of the Probation of Offenders Ordinance, making them less restrictive and more
favourable to child offenders. For the welfare of children in conflict with the law, the Children
Act, 1974 not only abolished the death sentence for children but also addressed
imprisonment as a last resort. According to Justice M Imman Ali, of the Appellate Division of
the Supreme Court of Bangladesh, under section 53 of the Children Act, 1974, “the provision
for discharge with warning and release on probation may be applied in the case of conviction
of any youthful offender, who is found guilty of any offence”.*’ But care must be taken in
exercising the discretion, particularly where the offence alleged is serious in nature. The
sentence must be proportional to the offence. The Children Rules, 1976,* drafted by the
Labour and Social Welfare Division of the then Ministry of Health, Population Control and
Labour came into force with effect from 11 March, 1976.

The Probation Services were moved from the Department of Labour and Social Welfare to
the newly formed Department of Social Services after the independence of Bangladesh.
Probation Officers appointed under the Department of Social Services pursuant to the
Probation of Offenders Ordinance, also had responsibilities under the Children Act, and were
thus responsible for supervising both adult and child probationers.

Various prison reform initiatives over the years sought to address the issue of probation. For
example, the Jail Reform Commission, 1978, chaired by Justice F.K.M. Abdul Munim
proposed as follows:
“necessary measures including legislative may be taken to introduce some
alternative to imprisonment such as bail, conditional discharge, suspension of

45 Ministry of Social Welfare, Department of Social Services, Probation Act and Rehabilitation Activities, 2008: 1.
8 president’s Order No. 48, 1972.

47 Justice M Imman Ali, Towards a Justice Delivery System for Children in Bangladesh, (Dhaka: UNICEF, 2010)
216.

8 No. S.R.0. 103-L/76. Conferred by section 77 of the Children Act, 1974 (XXXIX of 1974).
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sentence, probation, binding-over, fines, community service order,
compensation, restitution, etc. Clear and detailed schemes outlining the powers

and functions of the agencies involved should be drawn”.*

Referring to this recommendation, the Bangladesh Law Commission, then chaired by Justice
A.T.M. Afzal, noted that the Probation of Offenders Ordinance, 1960 is fully able to achieve
the purpose of the Munim Commission recommendations in relation to probation.*® But the
Commission considered that the Ordinance was not sufficient and recommended
amendments. At the same time, the Law Commission also emphasized the importance of
probation as an alternative to imprisonment and the need to sensitize criminal justice officials
in this regard.

Recent legislation has addressed specific issues relating to probation of women offenders.
The Special Privileges for Convicted Women Act, 2006 has extended the responsibilities of
Probation Officers to supervise or monitor women prisoners being selectively released early
on condition of good conduct. Though, by any standard definition, this type of early release
should be treated as parole, the law authorizes Probation Officers to supervise women’s
early release from prison.

The two projects introduced in the Pakistan period — the Probation of Offenders Project, and
the After Care Service Project -- are still continuing. Activities under this project are being
carried out all over Bangladesh through 67 units including 64 at district level and three in
Child Development Centers.** However, whether these projects truly address the issue of
‘probation of offenders’ or ‘after care service’ requires closer assessment of project activities.

Most recently, further law reform has addressed the issue of child offenders. The Children
Act, 2013 has been enacted, following several years of advocacy by children’s rights and
human rights organisations, with a view to protecting children in conflict with the law or in
contact with the law. Under this law, institutional corrections (e.g. Child Development
Centers) for child offenders are provided as a measure of last resort. Probation may be
provided to child offenders irrespective of the offence committed, subject to the discretion of
the judge of the juvenile courts.

Today, there are specific provisions in Bangladesh to grant probation to adult offenders and
children in conflict with the law. It is evident that community sanctions (e.g. probation and
parole) are more cost-effective to rehabilitate offenders and to reduce recidivism.>® For

49 Bangladesh Law Commission, Report Sl. 54, submitted on 5 January, 2003, available at:
(http://www.lawcommissionbangladesh.org/reports/54.pdf).

%0 Supra, Note 28.
*1 Government of Bangladesh, Ministry of Social Welfare, Annual Report 2008-09, 2009-10, 2010-2011: 66.

*2 |n Canada (Correctional Service of Canada 1993), research done on the probation system indicated that it
costs approximately $10,951 per year to keep an individual under supervision while costs of incarceration
averaged $52,953 per year. See: Jon F. Klaus, Handbook for Probation Services, (UNICRI &Commonwealth
Secretariat, 1998). Available at:
http://www.unicri.it/services/library_documentation/publications/unicri_series/Probation_handbook.pdf.
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example, the Ugandan government estimated that the 6,350 community service orders
imposed in 2008-9 led to savings of £337,000 for the Government and £75,000 for the
placement providers.> In practice however, the current system of probation remains in its
rudimentary form, and is principally used in practice for children in conflict with the law.
Notably, the administration of the probation system is not fully capacitated to enable more
prisoners to be released on probation, even if the competent courts increase the practice of
granting probation.

Table 1: Development of Probation in Bangladesh: At a Glance

Year Event/Development

1898 | Under section 562-564 of CrPC, 1898, first offenders and convicts punishable with
not more than two years imprisonment could be released on probation for good
conduct.

1916 | The Central Government appointed a committee that suggested a revision of
section 562 of CrPC, and extension of its scope to all non-grievous offences.

1919- | The Indian Jail Reforms Committee’s Report suggested that very minor offences be
20 | treated more liberally and that offenders in such cases be released after admonition.

1923 | To cope with the extended scope, a number of Remand Homes, Rescue Homes,
Certified Schools and Industrial Schools were established in Bombay, Madras and
Calcutta.

1931 | An All India Probation Bill was drafted followed by circulation to all the provincial
governments for their comments.

1934 | The Central Government informed provincial governments that they were free to
enact suitable laws on the lines of the draft Bill.

1960 | The Probation of Offenders Ordinance, 1960 was promulgated.

1961 | The Probation of Offenders Rules were adopted for West Pakistan.

1962 | The 1960 Ordinance came into force in the then East Pakistan in 1962 vide
issuance of a natification by the Government of Pakistan.

The 2™ Five Year Plan devised and implemented two projects regarding
correctional activities, namely (1) Probation of Offenders Project and (2) After Care
Service Project.

1964 | The 1960 Ordinance was adapted for the then East Pakistan and certain
amendments were made by the Probation of Offenders (East Pakistan Amendment)
Act, 1964.

1971 | The Probation of Offenders Rules, 1971 were adopted on 25 November, 1971 for
East Pakistan (now Bangladesh).

1972 | Laws before independence (including probation laws) were adopted in Bangladesh
by the Bangladesh (Adaptation of Existing Laws) Order, 1972.

1974 | The Children Act, 1974 was passed allowing nearly all children offenders to be
released under probation.

%3 penal Reform International, Alternatives to Imprisonment in East Africa: Trends and Challenges (PRI, 2012)
15.
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1976 | The Children Rules, 1976 were enacted to make the Children Act operational.

1978 | The Jail Reform Commission proposed “necessary measures to introduce some
alternative to imprisonment including probation and conditional discharge”.

1990 | The United Nations Standard Minimum Rules for Non-Custodial Measures were
adopted, under which Bangladesh, as a member state, has an obligation to develop
non-custodial measures within the legal system to provide other options including
probation.

2006 | The Special Privileges for Convicted Women Act, 2006 extended Probation Officers’
responsibilities to supervise released women prisoners under this Act.

2013 | The Children Act, 2013 was enacted with a comprehensive provision to allow all

children in conflict with the law to be released under probation.
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Chapter 4: Existing Legal Framework for Using Probation

4.1. International Legal Framework

The United Nations Standard Minimum Rules for the Treatment of Prisoners deal only with
imprisonment.> In order to set standards for convicts placed under non-custodial settings,
the United Nations Standard Minimum Rules for Non-Custodial Measures (“‘UNSMRNCM” or
the Tokyo Rules) were first discussed at the Seventh Congress on Crime Prevention and
Criminal Justice and were later adopted by the United Nations General Assembly.>® The
fundamental aim of the Tokyo Rules is reduction of the use of imprisonment.® These Rules
provide a general guideline for member states to include probation as a part of their criminal
system and as an alternative to imprisonment. The Tokyo Rules also inspired a Handbook
on Probation Services, published by the UN Interregional Crime and Justice Research
Institute.

The international focus on non-custodial measures is driven by the recognition that the
“ultimate goal of the criminal justice system is the reintegration of the offender into society”.>’
While there is no unified notion of what probation constitutes, several states have
experimented with various forms of probation which have yielded positive results. As the
Handbook suggests, “Probation is not an external solution to internal problems of criminal
justice, penology or governance, but a possible framework into which locally feasible and

desirable solutions may be fitted”.>®

The Tokyo Rules outline the bare minimum that must be legislated in order to implement an
effective and cost-efficient probation system. To create and maintain applicable probation
services, the law must clearly define these services and how they are to be implemented.
Furthermore, there must be established criteria by which probation services can be selected
with judicial discretion. There must also be procedures for the probation services to be
reviewed, and for the offenders’ rights to be protected via legal means. Finally, the role of the
executive and the legislative branch, the judiciary, the police, and all relevant social service
agencies should be clearly defined.

At the operational level, for courts to be able to select from a range of alternatives, they need
a considerable amount of information. To this end, the Tokyo Rules provide specifically for
“social inquiry reports” to be made available. The Rules contemplate formal official reports
from a “competent authorized official or agency”. Rule 7 stipulates that such reports should
contain both information about the offender and “recommendations that are relevant to the
sentencing procedure”.

** Resolution 663C (XXIV), 31 July 1957 U.N. Doc. E/3048 (1957) and 2076(LXII) (1957).
*° Resolution 45/110, 14 December, 1990.

% The Tokyo Rules, 1990, Article 1.5.

*" United Nations Standard Minimum Rules for Non-Custodial Measures, 1990.

%8 jon F. Klaus, Handbook for Probation Services, (UNICRI & Commonwealth Secretariat, 1998) 10.
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The Probation Officer is to include background information about the offender obtained from:

“the offender, his or her family, the community, the police, schools, social service
agencies, etc. It also addresses the employment situation and history, education,
personal situation, family history, marital status, health and medical issues,
interests, the circumstances of the crime, violence used, effect on the victim(s),
victim impact statement(s), attitude to the offence, attitude and cooperation with
the arresting officer, previous criminal history, mitigating factors, as well as
highlighting those criminogenic factors that, unless addressed, are likely to lead

to a repeat of the behavior”.>®

These will allow the judge to gain a comprehensive view of the potential effect of his or her
sentencing decision.

While emphasizing the importance of “consistent sentencing”, Rule 2.3 promotes
considerable flexibility in the development and use of non-custodial measures based on the
following four criteria:

e the nature and gravity of the offence;

e the personality and background of the offender;
e the protection of society; and

e avoiding unnecessary use of imprisonment.

After the sentence has been delivered, an authorized agency should continue to work with
the offender in order to monitor and ensure their rehabilitation. A Post-Sentence Report
should be prepared at the request of the court, the offender or the receiving penal institution.

Supervision and treatment are key components in probation. The Tokyo Rules mandate that
the offenders be provided with psychological, social and material assistance, if needed.®
They also recommend that the conditions to be observed by the offender should be practical,
precise and as few as possible.®* Under supervision, the offender may be helped with
accommodation, budgeting, employment and resolving marital disputes. As a deterrence
function, supervision may use methods such as abstinence, curfew, reporting change of
residence and home visits. Should an offender breach these conditions, s/he may be
returned to court and face a more severe sentence. The UNICRI Handbook recommends a
series of issues to be addressed when the criminal justice system establishes the
supervision procedures.®” The core principles are that the probationers’ conditions must be
clearly defined and communicated to them in written form, and that all contacts between
probationers and Probation Officers must be recorded. For offenders who breach their

% Jon F. Klaus, Handbook for Probation Services, (UNICRI & Commonwealth Secretariat: 1998) 32.
© The Tokyo Rules, 1990, Article 10.4.
%1 The Tokyo Rules, 1990, Article 12.2.

52 jJon F. Klaus, Handbook for Probation Services, (UNICRI & Commonwealth Secretariat: 1998) 40-42.
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probation conditions, the breach must be recorded accurately in written form and the
offender should have the right to make comments in an interview concerning minor
transgressions.

In addition to the Tokyo Rules, United Nations instruments directly applicable to alternatives
to imprisonment including probation include:

e the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power; ¢ and

e the Basic Principles on the Use of Restorative Justice Programmes in Criminal
Matters.**

In specialist areas, considerable attention has been given to probation and other forms of
alternatives to imprisonment for:%

e Juveniles: the United Nations Standard Minimum Rules for the Administration of
Juvenile Justice 1985(the Beijing Rules);®

e Drug Users: the Guiding Principles on Drug Demand Reduction of the General
Assembly of the United Nations 1998;°’

e The Mentally lll: the United Nations Principles for the Protection of Persons with
Mental lliness (General Assembly Resolution, 17 December 1991);% and

e Women: United Nations Rules for the Treatment of Women Prisoners and Non-
custodial Measures for Women Offenders 2010 (the Bangkok Rules).®

4.2. Existing Legal Framework in Bangladesh

Bangladesh has an obligation to introduce and promote alternatives to imprisonment,
particularly probation, under Rule 1.5 of United Nations Standard Minimum Rules for Non-
custodial Measures:

“Member States shall develop non-custodial measures within their legal systems to
provide other options, thus reducing the use of imprisonment, and to rationalize criminal
justice policies, taking into account the observance of human rights, the requirements of
social justice and the rehabilitation needs of the offender”.

% United Nations Doc. A/RES/40/34.
% Adopted by the United Nations Economic and Social Council on 24 July, 2002, United Nations Doc. E/2002/99.

% Handbook of basic principles and promising practices on alternatives to imprisonment, New York: UNODC,
2007, 12.

5 United Nations Doc. A/RES/40/33.
57 United Nations Doc. A/RES/S-20/3.
%8 United Nations Doc. A/RES/46/119.

59 United Nations Doc. A/RES/65/229.
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There are specific provisions in the laws of Bangladesh to grant probation to both adults and
children who are in conflict with the law. As discussed above, the major laws governing the
probation process are the Probation of Offenders Ordinance, 1960; the East Pakistan
Probation of Offenders Rules, 1971; the Children Act, 2013 (previously the Children Act,
1974) and the Children Rules 1976.

On examining these laws, it is apparent that two separate probation processes exist in
Bangladesh, one for adults and another for children. The adult probation process follows the
Probation of Offenders Ordinance, 1960 as subsequently amended, and its Rules. As the
Children Act, 1974 was enacted to address probation issues particularly for children, after
1974 the Probation of Offenders Ordinance, 1960 no longer applied to deal with children in
conflict with the law. Currently, the child probation process follows the Children Act, 2013
(previously the Children Act, 1974). No new Rules have been formulated under the newly
enacted Children Act, 2013 as yet.

Existing laws also address concerns regarding probation to women and children. The 1960
Ordinance emphasizes particular characteristics to be taken into consideration in granting
probation, such as “the age, character, antecedents or physical or mental condition of the
offender; and the nature of the offence or any extenuating circumstances attending the
commission of the offence”.’” However, probation is rarely available in practice to adult
offenders. For instance, in 2009-10, a mere 261 persons (including adults and children) were
granted probation across the country, while this figure fell drastically in 2010-2011 to 43."

" The Probation of Offenders Ordinance, 1960, § 4(1) (a) & (b).

' Government of Bangladesh, Ministry of Social Welfare, Annual Report 2008-09, 2009-10, 2010-2011: 66.
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Chapter 5: The Probation System in Bangladesh

5.1. Probation and its purpose in the Bangladeshi context

Probation is variably defined under different laws as an “order for conditional discharge” or
“an order requiring [the offender] to be under the supervision of Probation Officer’.”* The
1960 Ordinance states that the purpose of probation is to “prevent a repetition of the same
offence or a commission of other offences by the offender and for rehabilitating him as an
honest, industrious and law-abiding citizen”.”® The High Court Division has also articulated
the purpose of probation as follows;

“... the penal system of Bangladesh is essentially reformative in character as
opposed to retributive. The Probation of Offenders Ordinance is a prime
example of such a policy. If a sentence of probation is imposed for a period of
time, then it is likely to be more of a deterrent and will have a rehabilitating

effect which will fulfill the intention of the legislature”.”

Notably, the Children Act, 2013, empowers the National Child Welfare Board to devise a
policy, strategy and implementation plan for reintegration and rehabilitation of children in
conflict with the law. It also provides a safeguard against any person on probation being
stigmatized as convicted by providing that probation is to be “deemed not to be a conviction”,
especially for those who are less than eighteen years of age. The probation system also
allows the competent court to “order the offender conditionally discharged to pay
compensation or damages for loss or injury caused to any person by the offence”.” In short,
the purposes of probation in Bangladesh are the prevention of offences and recidivism as
well as fostering rehabilitation, reintegration, non-stigmatization of offenders, and, in some
cases, restitution to the victims.

5.2. Offences for which probation can be granted

In theory, probation is a form of sentencing applicable to offenders who are found guilty of
offences (usually non-grievous). Initially sections 562 to 564 of the CrPC dealt with first
offenders, and enabled special provision for sentencing was applied. But these sections
have been repealed by section 16 of the Probation of Offenders Ordinance, 1960.
Progressively, with increasing liberalization of penal theory, probation has been further
extended for particular offenders based on their gender and age, in other words for women
and children.

2 The Probation of Offenders Ordinance, 1960, § 4 & 5.
3 The Probation of Offenders Ordinance, 1960, § 5(2).
" Abdul Khaleque v Hazera Begum and another, 58 DLR (2006) 322.

5 The Probation of Offenders Ordinance, 1960, § 6(1).
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Adult men convicted of the following offences are not entitled to be released on probation:

e Offences punishable with death or imprisonment for life;

e Offences against the State (Chapter VI of the Penal Code);

e Offences relating to the Army, Navy and Air Force (Chapter VII of the Penal Code);

e Offence of harbouring robbers or dacoits (section 216A of the Penal Code);

e Offence of causing hurt by means of poison, etc, with intent to commit an offence
(section 328 of the Penal Code);

e Theft after preparation made for causing death, hurt or restraint, in order to commit
theft (section 382 of the Penal Code);

e Extortion by putting a person in fear of death or grievous hurt (section 386 of the
Penal Code);

e Putting person in fear of death or of grievous hurt, in order to commit extortion
(section 387 of the Penal Code);

e Extortion by threat of accusation of an offence punishable with death or
imprisonment, etc. (sections 388-389 of the Penal Code);

e Robbery (section 392 of the Penal Code);

e Attempt to commit robbery (section 393 of the Penal Code);

e Robbery or dacoity, with attempt to cause death or grievous hurt (section 397 of the
Penal Code);

e Attempt to commit robbery or dacoity when armed with deadly weapon (section 398
of the Penal Code);

e Making preparation to commit dacoity (section 399 of the Penal Code);

e Punishment for belonging to gang of thieves (section 401 of the Penal Code);

e Assembling for purpose of committing dacoity (section 402 of the Penal Code);

e Lurking, house-trespass or house-breaking after preparation for hurt, assault or
wrongful restraint (section 455 of the Penal Code); and

e Lurking, house-trespass or house-breaking by night, after preparation for hurt,
assault or wrongful restraint (section 458 of the Penal Code).

Women offenders may be granted probation in case of any offence, other than those
punishable by death, pursuant to section 5(1) (b) of the 1960 Ordinance, which provides as
follows:

“All convicted female persons can be granted probation other than convicted for an
offence punishable with death.”

As for children, probation may be granted in respect of all offences subject to the discretion
of the Juvenile Court. In exceptional cases, children in conflict with law may be sentenced to
alternatives to imprisonment (e.g. diversion, alternative care, safe custody), or institutional
correction.
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5.3. Factors associated with granting probation

The rationale for probation is to facilitate social reintegration. In considering whether to grant
probation, Courts generally consider the following factors in granting probation:"®

e the age, character, antecedents or physical or mental condition of the offender; and
¢ the nature of the offence or any extenuating circumstances attending the commission
of the offence.

However, the Court will only pass a probation order under the 1960 Ordinance on being
satisfied that the offender or one of her/his sureties (if any) has a fixed place of abode or a
regular occupation within the local limits of its jurisdiction and is likely to continue in such
place of abode or such occupation during the period of probation.

In passing sentence on a child, the Court takes into account the following factors:

(a) her/his age and sex;

(b) her/his physical and mental condition;

(c) her/his educational qualifications;

(d) her/his social, cultural and ethnic identity;

(e) her/his financial condition;

() her/his lifestyle and that of their family;

(g) reasons behind the commission of the offence, information on association, overall
condition and context;

(h) her/his opinion;

(i) social inquiry report; and

() consideration of issues necessary for correction of the child or for her/his best
interest.”’

5.4. The Probation Officer

A Probation Officer is recruited by the DSS under the Ministry of Social Welfare. S/he is
authorized to conduct social inquiry, to monitor probationers, and to report the status of the
probationer to the Court as well as to the DSS. A Probation Officer must meet the following
eligibility criteria:"®
(@) s/he must be aged more than 20 years and less than 30 years at the time of first
appointment as Probation Officer;
(b) s/he must be an Honours graduate in Social Welfare or Social Work or hold an M.A.
degree in Social Welfare or Social Work from a recognised University;
(c) s/he must possess a good character and be in good mental and physical health; and

® The Probation of Offenders Ordinance, 1960, § 4(1).
" The Children Act, 2013, § 30.

"®The Probation of Offenders Rules, 1971, Rule 3.
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(d) s/he must be a citizen of Bangladesh and a permanent resident of Bangladesh, or
domiciled therein.

The Children Act, 2013 provides for Probation Officers to be appointed for each District,
Upazila and Metropolitan area. Though Probation Officers have been appointed for many
Districts and Metropolitan areas, hardly any have been designated for Upazilas (sub district).
For instance, there are only 44 posts of Probation Officers in Bangladesh. Since Bangladesh
has 64 administrative districts, every district does not have a Probation Officer. Where there
is no Probation Officer available, Social Welfare Officers at district or Upazila level perform
their functions. Thus at the Upazila level, Social Welfare Officers are designated to perform
the duties of Probation Officers. There are over 400 Upazila Social Welfare Officers around
the country.” Recently, the Government has made arrangements to designate a separate
room in the office of the relevant Deputy Commissioner (at district level) for use by Probation
Officers. But after the separation of judiciary in November 2007, it would be more justified to
place the Probation Officers in the premises of the District Courts.

Though Probation Officers may be appointed by the Government under different laws
(including the Special Privileges for Convicted Women Act, 2006% and the Children Act,
2013), in practice they are recruited primarily by the DSS. Since the Special Privileges for
Convicted Women Act, 2006 provides that women prisoners may be released only after they
serve specified terms of imprisonment, Probation Officers operating under this law should
logically be termed Parole Officers. There is no document available to demonstrate whether
any woman prisoner has been released to date under the Special Privileges for Convicted
Women Act, 2006.

5.5. Duties and Responsibilities of a Probation Officer

According to section 13 of the 1960 Ordinance, the duties of a Probation Officer are as
follows:

(a) to visit or receive visits from the offender at such reasonable intervals as may be
specified in the probation order or, subject thereto, as the government may think fit;

(b) to see that the offender observes the conditions of the order of probation;

(c) to report to the competent authority as to the behaviour of the offender;

(d) to advise, assist and befriend the offender, and when necessary endeavour to find
her or him suitable employment; and

(e) to perform any other duty this may be prescribed by the Rules made under this
Ordinance.

& Ministry of Social Welfare, Department of Social Services, Probation Act and Rehabilitation Activities, 2008: 2.

8 This Act is applicable only for convicted women prisoners and the special treatments it envisages include
conditional release, income generating training and after care services.
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Each Probation Officer is required to operate “within such local area or in respect of such
cases or class of cases of probationers as may be specified by the Director of Social
Welfare”.®*

The Probation of Offenders Rules, 1971 further imposes these specific duties upon every
Probation Officer:®

0] explain to every probationer placed under her/his charge, the terms and
conditions of the probation order made in respect of such probationer, and if so
deemed necessary, by warning, endeavour to ensure the observance thereof by
the probationer;

(i) in the first two months of probation, meet the probationer at least once in a
fortnight, and thereafter, subject to the probation order or any general or special
order of the Director keep in close touch with the probationer, meet her/him
frequently, make enquiries into her/his conduct, mode of life and environment, and
wherever practicable, visit her/his home from time to time;

(iii) if any probationer under her/his charge be out of employment, endeavour to find
suitable employment for her/him and assist, befriend and advise her/him and
strive to improve her/his conduct and general condition of living;

(iv) encourage every probationer placed under her/his supervision to make use of any
recognized agency, statutory or voluntary, which might contribute towards her/his
welfare and general well-being and to take advantage of the social, recreational
and educational facilities which such agencies might provide;

(V) where a probationer under her/his supervision, who has executed a bond with
sureties (or with conditions), is found to have committed breach of the terms of the
bond or to have otherwise misconducted her/himself, bring such breach or
misconduct to the notice of the Court and the probationer’s sureties;

(vi) maintain the books and registers and submit reports prescribed by the rules; and

(vii)  carry out the instructions of the Court in regard to any probationer placed by the
Court under her/his supervision.

5.6. The Probation Process

The 1960 Ordinance applies to all offenders irrespective of their age and sex as it does not
specifically state that it is applicable only to adult offenders. However, the probation scheme
applied to children does not strictly follow the Probation of Offenders Ordinance. The
provisions of the Ordinance are in addition to and not in derogation of the Children Act.®
Therefore, the probation process is different for adult offenders (both adult men and adult
women) and for children in conflict with law.

8. The Probation of Offenders Rules, 1971, Rule 4(a).
8 The Probation of Offenders Rules, 1971, Rule 4(b).

8 The Probation of Offenders Ordinance, 1960, § 17.
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5.6.1. Probation process for adult offenders (adult men and adult women)

The process of granting probation to an adult offender begins before declaring the judgment
or passing sentence. At this point, if the Court considers that on conviction, an offender
might profit by being released under probation, it will issue a requisition for a Pre-Sentence
Report (PSR) directed to a particular Probation Officer(see Annex A). The Probation Officer
will then be asked to submit the PSR within a given timeline. Based on the PSR, if the Court
is convinced that the convict will maintain good conduct, it may issue a probation order
through taking of a bond from the convict or her/his sureties for a period of between one to
three years.®

Following issuance of the probation order, a Probation Officer will be attached to a particular
probationer. It is imperative to note that no female offender may be placed in the supervision
of any male Probation Officer.?> Once probation is granted, it is the Probation Officer’s duty
to supervise the probationer and report on her/his updated status to the Court as well as to
the department. The Court decides how often the Probation Officer will report to it about the
updated status of the probationer e.g. fortnightly, monthly, etc. subject to risk assessment of
the individual offender. The Probation Officer is required to maintain a register of
probationers in Form ‘A’ (see Annex E). The Probation Officer is also required to keep a
diary to maintain yearly records regarding the visits to and meetings with the probationers
under her/his supervision and their sureties. Maintenance of these records regarding matters
relating to probationers helps the Probation Officer and also the Court to assess the risks
and plan better supervision. The record also contains an accurate and dated list of all
contacts and interviews with the probationer and other persons related to the case and
copies of all correspondence and reports related to the case. If the Court becomes aware of
any breach of the conditions agreed on the bond issued during granting probation either
through the report of the Probation Officer or by any other means, it may issue an order to
revoke probation and may sentence him/her for the original offence or continue the bond
upon imposing a fine. The convicted person may appeal or apply for revision against the
Probation Order made under section 5 of the Ordinance. The appellate court or the court
sitting in revision may set aside or amend the Probation Order.?®

8 The Probation of Offenders Ordinance, 1960, § 5.
% The Probation of Offenders Rules, 1971, Rule 11(3).

% The Probation of Offenders Ordinance, 1960, § 8.
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Figure 1: Probation Process for Adult Offenders

Cut of
System

~

Found not guilty-
Acquittal

Prosecution Bond by the
Probationer, with
Crime reported to, or orwithout sureties Out of
discovered by, police — - System
or Complaint Cases Investigation Trial ll
Found guilty Sentenci Probation Breach of out of
= entencing t
Defendant Conviction | | ] i Conditions System
& F 3
First offender, 2y i
ol pervision
c:twa_rgeg_\wth by Probation —_—
certain offences robation .
mentioned in  [——.- Offieer Revocation L
section 5 of the
Ordinance
L ]

- - Recommendation
Probation | Seeking Pre- | |  forgranting
Officer [—|Sentence Report Probation

5.6.2. Probation process for children in conflict with the law

A Probation Officer’s duties begin as soon as a child comes in conflict with the law. In other
words, the probation process in respect of a child begins as soon as a child is brought to the
police station by the police. The Children Act, 2013 encourages the appointment of a female
Sub-Inspector (if available at a particular police station) to deal with children’s affairs.®’

Principally, it is the responsibility of the police officer in charge of children affairs to inform
the Probation Officer as well as the guardian of the child about the arrest of a child in conflict
with the law.®® The Police officer is also responsible for providing psychological and medical
support (if needed), and to take care of the basic needs of the child, ensuring her/his best
interest. For this purpose, the police officer for children’s affairs is required to determine the
age of the person brought to the police station through review of the birth registration
certificate of the children or reviewing related authentic documents.®

As soon as a Probation Officer comes to know that a child is in police custody, s/he has to
perform the following responsibilities under the law:®

8 The Children Act, 2013, § 13(1).
% The Children Act, 2013, § 14(b).
8 The Children Act, 2013, § 14(c).

% The Children Act, 2013, § 6(1).
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(a) identify the reason the child has been brought into the police station;

(b) meet the child and assure her/him that all necessary support will be provided,;

(c) coordinate and communicate with the police to identify the allegations if any brought
against the child;

(d) look for the parents of the child and help the police to contact the child’s parents;

(e) assess the merit or possibility of granting bail, and if possible on assessment, initiate
diversion immediately; and

(f) take necessary actions to send the child to safe custody, with the help of the police
officer for children affairs, before producing her/him in Court.

The Children Act, 2013 mandates the government to establish at least one Children Court in
each District and Metropolitan area.’® The Children Court for children in conflict with the law
is completely separate from Courts for adults, although the trial may be held in the same
building or even same room, but not at the same time or together with any adult.%” Prior to
initiating proceedings before the Children Court, the Court needs to confirm the age of the
child (or person) in conflict with the law. The decision regarding the determination of age
made by the Court will be considered final.*® The nature of the proceedings and activities are
also quite different. The law prohibits the trial of a child with an adult accused. The Court
must maintain the highest level of confidentiality and child-friendly processes ensuring the
best interests of children. The Children Act, 2013 further mandates the Court to take action
against police officers and Probation Officers, if they are found to be negligent in the conduct
of their duties.*

The presence of the concerned Probation Officer is mandatory during trial in a Children
Court.”® Probation Officers are required to perform the following duties at the trial stage:*®

(a) attend Court during the trial and, if required, provide company to the child as long as
possible;

(b) prepare the Social Inquiry Report based on empirical investigation and consideration
of surrounding circumstances, and submit the report to the Court;

(c) ensure legal representation for the child, if necessary, through the assistance of the
DLAC;

(d) communicate with non-governmental legal aid organizations to ensure legal
representation for a child in conflict with the law, if necessary.

1 The Children Act, 2013, § 16(1).

% The Children Act, 2013, § 17 & 19.
% The Children Act, 2013, § 21.

% The Children Act, 2013, § 22(5).

% The Children Act, 2013, § 22(2).

% The Children Act, 2013, § 6(2).

48



At the initial appearance of the child, the Court issues an order requiring a Probation Officer
to make enquiries in the prescribed form (see Annex F).?” The SIR is prepared through
empirical investigation of the familial, social, cultural, psychological, ethnic, and educational
background of the child in conflict with the law. It also describes the child’s living
environment and the context of the alleged commission of the offence.®® All reports
regarding children, including the SIR, are treated confidentially in the best interests of the
children. A Probation Officer is bound by law to produce and submit the SIR within 21 days
from the first day a child is brought before the Children Court.*® The Probation Officer is also
required to send a copy of the SIR to the DSS and the nearest Child Welfare Board. The SIR
forms the basis for a recommendation regarding the granting of a probation order by the
Court.

The Children Court may issue an order to send the child in conflict with the law either on
probation under the supervision of a Probation Officer for not more than three years or to the
CDC if found guilty,'® after assessing the SIR and hearing from the parties involved in the
trial. It is the responsibility of the respective lawyer or Probation Officer to explain the
probation order including the ‘Dos’ and ‘Don’ts’ to the child probationer in ordinary language
so that it is easy for the child to comply with the order.™®* While granting probation, the Court
issues a supervision order that authorises a particular Probation Officer to supervise a
probationer (see Annex G)'%? obliging the Probation Officer to prepare a monthly progress
report (see Annex H)*® on the development of the child/ren under her/his supervision. This
monthly progress report is also required for the child to be sent to a CDC. Through regular
evaluation of the reports, if the Court is satisfied that the child is observing good behaviour
and may be released on probation, it may release her/him from the CDC on probation into
the community.

The Court is required to complete the proceedings of any case involving children within 360
consecutive working days from the inception of the proceeding. The trial process may be
extended for a period of an additional 60 days.'®* Thus, a probation order may be expected
to be issued within a maximum of 420 working days from the first day of beginning of trial.
However, if the charges brought against a child are minor in nature, and if the proceeding of
the trial is not completed within 420 working days, the accused child will be acquitted from
the charge(s) brought against him/her.

°" The Children Rules, 1976, Rule 4(5).
% The Children Act, 2013, § 31(2).

% The Children Act, 2013, § 31(1).

%0 cpc is an institutional setting where children are sent for correction rather than being placed in prison.
191 The Children Act, 2013, § 22(4).

192 The Children Rules, 1976, Rule 7(4).

193 The Children Rules, 1976, Rule 21(f).

1% The Children Act, 2013, § 32.
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Figure 2: Probation Process for Children in Conflict with the Law
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A manual developed for Probation Officers by the Canadian International Development
Agency (CIDA (2008)) describes the role of Probation Officers in relation to a child being

placed in the community on probation as follows:

105

explain to every child placed under their charge the terms and conditions of the
probation order and ensure the child’s compliance with the order;

meet the guardian and other relatives of the child frequently;

regularly visit the place of employment or school attended by the child;

encourage the child to take opportunities offered by social welfare organizations;

try to improve his or her conduct and conditions of life;

check with police stations regarding children’s cases;

meet with the magistrates, judges, lawyers as necessary and visit the child in jail,
JDC or custody placement as required; and

endeavour to find suitable employment for the child if reasonable and strive to
improve his or her conduct and general living conditions.

During the tenure of probation, if a child does not comply with the condition of probation, the
Probation Officer must duly report to the Court about the breach of conditions. Before filing a
formal breach report to the Court, a Probation Officer is supposed to warn the child on
probation and the child’s parents about the consequences of breaching the conditions of
probation. Upon the breach report, the Court may revoke the probation. As a means of
probation revocation, the child may be sent to Child Development Centre.*®® On the other

105

Ministry of Social Welfare, Juvenile Justice Probation Officer Best Practices and Procedures Manual,

Bangladesh Legal Reform Project-Part B, (Prepared by DSS with Canadian Juvenile Justice Specialist, 2008) 10.
19 The Children Act, 2013, § 34 (8).
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hand, on successful completion of probation in conformity with probation conditions, the child
will be deemed not to be in conflict with the law anymore and may be released.

Chapter 6: Institutional Arrangement for Probation System in
Bangladesh

The probation system in Bangladesh involves the Courts and the DSS under the Ministry of
Social Welfare. The Court may at its discretion consider whether an offender may be granted
probation. In some cases, the lawyer concerned may formally make a submission or prayer
in this regard. In making an order granting probation, the Court will rely greatly upon the
report (PSR for adult offenders and SIR for children in conflict with the law) filed by the
concerned Probation Officer. Administratively, Probation Officers are accountable to the
Director of the DSS. They are legally accountable to perform monitoring, supervisory and
reporting duties as directed by the Court regarding any particular probationer.

The Probation Service is one of the smallest divisions of the DSS, under the Ministry of
Social Welfare. The Department is more involved in operating various social safety net
programmes. Functionally, probation services are administered by the Assistant Director
(Probation) under the Deputy Director (Medical and Probation), who is accountable to the
Director and the Additional Director of Programme, DSS. There are 44 positions for
Probation Officers nationwide at the district level. In other words, there are many districts
lacking any designated Probation Officers, given there are 64 districts in Bangladesh. There
are also three Probation Officers, each attached respectively to one of the three CDCs.

Each Probation Officer is assigned one MLSS (Member of Lower Subordinate Staff) for
carrying out official tasks. Social Welfare Officers both at the district level and the upazila
level are also responsible for discharging the duties and responsibilities of Probation Officers
in addition to their regular duties in the absence of Probation Officers. Another problem with
this arrangement is that Social Welfare Officers administratively are not supervised directly
by the Assistant Director (Probation), unlike Probation Officers.
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Figure 3: Administration of the Probation System in Bangladesh under the DSS
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Chapter 7: Status of Current Practice of Probation in Bangladesh

The current practice of probation has been pithily described by Justice M Imman Ali of the
Appellate Division of the Supreme Court of Bangladesh:

“The use of [probation] by our trial Courts is very rare, possibly due to the punitive
»107

attitude of the learned Judges which appears to be prevalent across the country”.
As we found in the course of this study, lawyers were generally neither aware of nor
interested in the law concerning probation of adults. In this context, individuals who may
otherwise be released on probation are sent to prison, with the result that very few convicts
are found in the probation system in Bangladesh. There is also a lack of administrative and
logistic capacity within the DSS to provide appropriate support to promote the probation
system. For instance, the acute shortage of female Probation Officers restricts the possibility

197 justice M Imman Ali, Towards a Justice Delivery System for Children in Bangladesh, (Dhaka: UNICEF, 2010)

217.
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of probation for female offenders as the law forbids supervision of female probationers by
male Probation Officers.

The district of Jessore was identified by several of the study respondents as a model district

in terms of maintenance and promotion of the probation system. However, statistics on the
subject from Jessore do not appear to reflect this confidence, as shown below.

Table 2: Number of probation orders granted by the Court (Jessore District)

Number of probation orders granted by the Court (Jessore district)

Year Adult Male Adult Female Children Total
2011 12 3 5 20
2012 9 2 3 14
Total of 2 21 5 8 34
years

The budget allotted to probation services in Jessore district was Taka seven lakhs (@ USD
9,033) and Taka 7.2 lakhs (@USD 9,290 in 2011 and 2012 respectively. This was mainly
spent against the salaries of officials and office maintenance. There was hardly any funding
for training or operations in the field.

A 2008 study on 144 inmates in prisons and correctional homes including 116 males and 28
females in Dhaka found that:

“...in such a big ...sample population[s], no probation was found to have been

granted by the court (it could not be ascertained whether any prayer for
release on probation was filed to the court.) No inmate stated that any
Probation Officer from the Department of Social Services made contact with
any inmates for release under the Probation of Offenders Act, 19647108

The probation process for children is supposed to be initiated by police officers through
contacting the nearest available Probation Officer. In practice however, police officers
appear reluctant to inform Probation Officers. This is well illustrated in the case of Fahima
Nasrin v Government of Bangladesh:

“The petitioner pointed out that it is evident from the charge sheet that the
accused was at that time only 14 years of age, and yet the police did not consider
his bail as required by section 48 of the Act (the Children Act, 1974). They also

198 br. M. Enamul Hoque, Under-Aged Prison Inmates in Bangladesh: A Sample Situation of Youthful Offenders

in Greater Dhaka, (Dhaka: Action Aid and Retired Police Officers Welfare Association Bangladesh (RPOWAB)),
2008) 1.
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failed to inform the child’s parents, as required by section 13 and did not inform
any Probation Officer, which is a violation of the mandatory requirement of section
50 of the Act. By referring to the order sheet of the trial Court, the petitioner
pointed out that the learned trial Judge only mentioned that the trial would be held
in accordance with the provisions of the Children Act, 1974 declaring his Court to
be a Juvenile Court. But there is nothing on record to show that [R]’s parents/
guardians were ever informed or that a Probation Officer was ever appointed
during the course of the trial. It is also patently apparent that [R] was kept in jail
custody from the time of his arrest on 25-11-03 till 4-3-2004 when he was
enlarged on bail.'* (emphasis added)

A Probation Officer interviewed for this study noted that he had received only two calls from
police officers regarding the arrest of children in the last thirteen years of his service. In
many cases, Probation Officers are informed of the need for their services by NGOs working
with children, rather than by the police. Though the Children Act, 2013 mandates the
appointment of a police officer to be responsible for child-related issues at each police
station, and also provides for setting up of a child affairs desk, most police stations in
Bangladesh lack either of these measures.

Though the Annual Report 2008-11 of the Ministry of Social Welfare envisages
improvements in the current state of the probation service by devising a national probation
and after care strategy in the near future, the overall situation of probation may be clearly
seen in the plummeting figures marking the trend of granting probation orders over a three
year period.

199 Fahima Nasrin V Government of Bangladesh, 61 DLR (HCD) 232.
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Table 3: Number of probation orders granted**°

Year Number of probation orders granted
2008-09 379

2009-10 261

2010-11 43

Total 683

Figure 4: Number of probation orders granted in Bangladesh

Number of probation orders granted

2008-09 2009-10 2010-11

The number of Probation Officers does not reflect the actual number of prisoners and is
grossly inadequate for supervision. The DSS has the sole authority to recruit Probation
Officers and employ them wherever it thinks fit. Probation Officers do not receive proper
training on probation services. They only undergo a foundation course mainly provided by
the National Academy of Social Work regarding the general duties of the DSS. As stated
earlier, there are currently only 44 Probation Officers around the country, with an MLSS
attached to each Probation Officer. However, it is very difficult for Officers to carry out their
duties and follow court orders with only one support staff. Thus, Probation Officers are
mostly engaged with administrative work rather than supervising probationers as directed by
the Court.

Probation Officers in many cases face difficulties in getting access even in public spheres
because of the term ‘probation’ itself. In both the public and private sectors, the term
‘probation’ refers to the training period of a new employee. Thus, Probation Officers are
sometimes understood by their colleagues and others to be ‘trainee officer’ whose jobs have

119 Government of Bangladesh, Ministry of Social Welfare, Annual Report 2008-09, 2009-10, 2010-2011: 66.
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yet to be permanent, due to the familiar use of the word ‘probation’ in their designation.
Since the office of the Probation Officer is not located in or near to the Court building,
concerned people are generally not aware about their existence or functions.

Probation Officers are not differentiated based on the probationers they supervise, such as
adult or child probationers. When the law lays great emphasis on not treating children on the
same basis as adults, it is not clear why the same Probation Officers supervise both adult
and child probationers. It is recommended that child probationers require supervision by a
Probation Officer trained to deal with children having learning in child behaviour/psychology.

At the stage of implementation of probation, local government institutions (LGIls) are
informally involved in supervision and social reintegration of the probationer. In practice,
Probation Officers consult local elected representatives while preparing the monthly
progress report. Local elected representatives are also entitled to observe the day-to-day
conduct of a person on probation and inform the Probation Officer if any anomaly or breach
of conditions of probation is found. The reality is that very few Probation Officers maintain
contact with probationers on their personal initiative based on the relationship that they build
with the probationer during the tenure of probation. At the same time, lawyers play an
indirect but working role in the system. For instance, lawyers may draw the attention of any
concerned judge to evaluate the possibility of issuing probation against a particular
charge(s).

There are a few ‘after care’ programmes for incarcerated prisoners available in Bangladesh,
but they do not really fit the definition of after care. In practice, the programmes available
exclusively deal with convicted prisoners before their release and include general education,
religious education, and for example, training on tailoring, weaving and packaging. However,
even these services are diminishing (after care services were provided to 3244, 2523, and
1797 convicts prisoners in the years 2008-09, 2009-10, 2010-11 respectively).***

In reality, ‘after care services’ for probationers are hardly available and functional in
Bangladesh. There are very limited numbers of associations for rehabilitation of probationers
as well as released prisoners in the 64 districts. In 2010-11, there was a fiscal allocation of
BDT 3,000,000 (USD 38,710)'*? for the ‘Society for the Correction and Rehabilitation of
Offenders” spread across Bangladesh, 64 of which are spread across the country.™ This
small fund is channeled through the National Social Welfare Council. Notably, these
rehabilitation projects also include support for Child Development Centres, Shelter Centres,
and Safe Homes. The lack of after care services is not conducive for rehabilitation or
reducing recidivism.

1 Government of Bangladesh, Ministry of Social Welfare, Annual Report 2008-09, 2009-10, 2010-2011: 66.
12 This amount (3 million taka) is 4% of the total funds distributed through the National Social Welfare Council.

13 Government of Bangladesh, Ministry of Social Welfare, Annual Report 2008-09, 2009-10, 2010-2011: 106.
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Chapter 8: Conclusion, Concerns and Recommendations

8.1. Conclusion

The earliest proposals for alternatives to imprisonment can be traced back to the late 1800s
to the recommendations of several Jail Commissions and the CrPC, 1898. Taking the
Probation of Offenders Ordinance, 1960 as the starting point for establishing the probation
system in Bangladesh, it would be right to conclude that probation has a long history within
the legal framework spanning over 50 years. However, probation is still not widely practiced
due to the understanding prevalent among many criminal justice officials that imprisonment
is intended solely for punitive or deterrent purposes, and not for rehabilitation.

The legal framework allows offenders charged with a wide range of minor offences (non-
grievous) to be placed on probation. The probation processes for adult accused and children
in conflict with the law are separated to ensure the best interest of children. The limited
resort to probation creates a burden on the prison system, and contributes to massive prison
overcrowding. The administrative process for probation under different laws requires
clarification. In addition, the DSS has acute logistic and operational shortcomings resulting in
obstacles to ensuring probation and meetings its rehabilitative purposes. Lack of
coordination among different agencies involved in probation (such as the police, court,
lawyers, Probation Officers, Ministry of Home Affairs, Prisons Department and the DSS) is
also evident.

8.2. Concerns

e Many lawyers, prosecutors and judges in Bangladesh remain unaware about the
scope for granting probation to offenders found guilty. Moreover, there is also a
widespread misconception that probation applies only to first time offenders and
where the offence is punishable with imprisonment for not more than two years. In
fact, these restrictions are applicable only to the provision in section 4 of the
Ordinance relating to conditional discharge, etc. These misconceptions contribute to
the dismal number of probations in practice.

e There is acute lack of coordination among police, Probation Officers, judges, lawyers,
prosecutors and local government institutions. Without coordination among these
bodies, the probation system cannot be functional.

e Management of probation also appears problematic. Probation Officers are not
attached to Courts which grant probation orders. Their offices are located at the
District Social Services office or at the DC’s office. After the formal separation of the
subordinate judiciary from the executive, it is important to ensure that Probation
Officers are linked to the Courts. At the same time, it is unclear how many
probationers would be supervised by a single Probation Officer. Without a clear
policy, granting more probation orders will merely create pressure on the existing
management and administration of the probation system in Bangladesh.
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e In case of arresting juvenile (children) offenders, police officers are obliged to contact
Probation Officers and follow separate proceedings to deal with children. Children
are denied this right when there is no evidence of age to recognise a person as a
child. Though the rate of birth registration has been increasing in recent years, it
remains limited among poor and excluded communities, particularly the homeless. In
some cases, children from these communities may lose the chance of probation due
to the difficulties of verifying their ages.

e The number of Probation Officers is grossly inadequate for the purpose of
supervising all persons eligible to be released on probation. There are only 44 posts
of Probation Officers across the country. It is extremely difficult for a Probation Officer
based at district level to supervise a probationer living in another district or in a
remote village. Without strengthening the institutional capacity of the probation
system, it will be highly impractical to expect more convicts to be released on
probation. Extreme financial and logistic constraints experienced by Probation
Officers are also major concerns.

e The trend of granting probation has plummeted sharply in recent years, which raises
questions regarding the government’s willingness to incorporate the probation
system within the framework of penal interventions.

e Retribution and deterrence remain the dominant penal philosophy governing
sentencing outcomes in Bangladesh. This over-reliance on punitive punishment has
a negative impact on the individual offender and society as a whole, including
stigmatization, psychological harm, hardship for the prisoner's family, problems in
social reintegration, massive prison overcrowding and an increased risk of recidivism.
It seems that the public, the prosecution and the Courts still lack confidence in non-
custodial penal interventions. The main purpose of the criminal justice system should
be corrective, which means increased use of alternatives to imprisonment.

e In a society where there are relatively high levels of politicization and corruption
within institutions, there is a real risk of misuse of probation if there are inadequate
administrative arrangements to monitor probationers under supervision.

e There is limited public demand to introduce a probation system, given that the public
tends to expect retributive and punitive treatment for offenders.

8.3. Recommendations

For Government

e Amendment of section 53 of the Penal Code may be considered and adopted to
allow alternatives to imprisonment. This currently lists only five forms of punishments,
namely (a) death sentence, (b) life imprisonment, (c) simple imprisonment; (d)
rigorous imprisonment, and (e) fines, and no scope for imposing any alternatives to
imprisonment other than fines.
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The implementation of probation should be made mandatory. A set of policies and
guidelines for implementing probation policy should be developed to achieve this.

Amendment of the Probation of Offenders Ordinance, 1960 (earlier amended in
1964) and the Probation of Offenders Rules, 1971 would be required to address the
following issues:

)} enabling grants of ‘conditional discharge’ and ‘probation order’ to be
made ‘on the Court’s own motion’ under sections 4 and 5 respectively
of the Ordinance; and

1)) clarification of rules regarding probation, to among others, clearly
delineate the administrative accountability of Probation Officers
(whether to the DSS or the Court).

Adopting policies and guidelines which specify the available alternatives to
imprisonment for example, community service, suspended sentences, or fines, or
even ADR, beyond the use of probation. Effective alternatives to imprisonment can
be incorporated within penal interventions. There should be separate considerations
for women with young children.

There are 64 districts in Bangladesh, but only 44 posts of Probation Officers. There is
no Probation Officer in many districts, and none at Upazila level. There is a need for
sufficient human resources and logistic support for extending probation services in all
Districts with proper coverage in Upazilas and Metropolitan areas. Where there is
willingness on the part of judges to give probation orders, insufficient resources limit
the capacity of judges to make such orders.

Greater numbers of Probation Officers should be recruited, preferably with
backgrounds in law, social services, or criminology.

Currently, there is no separate budgetary allocation for probation services and the
allocated budget with the district DSS Office is very limited. It is essential to allocate
separate and sufficient budget for probation services. In addition, additional
resources need to be channeled to ensure capacity development of Probation
Officers with regard to adult and child probationers respectively.

Increased monitoring and supervision by the concerned Ministry and respective
Court is required for existing organisations involved in the probation system,
including for the DSS, District Probation Officer, Child Development Centre and
Upazila Social Welfare Offices.

Comprehensive rules need to be framed and adopted to urgently address the new
concepts of non-custodial measures, including diversion and alternative to
imprisonment for smooth implementation of the newly enacted Children Act, 2013.

Continuous capacity building activities (training, seminars and workshops) must be
conducted for stakeholders engaged in probation such as judges, Probation Officers,
police officers, prison officials, lawyers and Social Welfare Officers.

Findings show that Probation Officers, to a great extent, rely on local government
representatives to monitor and rehabilitate probationers. It is recommended that local
government officials should be engaged formally, by law, in the process of probation
and rehabilitation.
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Probation Officers should be categorized and classified separately depending on
whether they deal with adult probationers or children in conflict with the law and
children in contract with the law. Alternatively, certain Probation Officers could be
designated to deal with children only. Such officers should be provided with
specialized training and qualification to deal with children.

An umbrella, or separate, department or organization needs to be set up in order to
institutionalize and address all non-custodial measures and alternatives to
imprisonment including probation, diversion, and community sentences. A separate
“‘Department of Corrections” may be set up to deal with institutional corrections (such
as in prisons, or CDCs) and non-custodial correctional measures (such as probation,
parole, community sanctions).

Offices of Probation Officers need to be moved to court buildings from their current
location at DSS offices and/or DC'’s offices. If this is not possible, Probation Officers
should be afforded a transport allowance to facilitate regular attendance at court.
Probation Officers must be linked with the Courts which pass the probation orders.
Additionally, more designated seating should be given to Probation Officers in all
courts.

Probation officerss should be given transport services to be able to collect
information regarding accused to prepare pre-sentence reports indispensable for
courts to grant probation.

The provisions on probation need to be incorporated in professional training
programmes for lawyers such as those organised by the Bangladesh Bar Council.
Lawyers should be proactive in court and remind judges in appropriate cases about
the legal provisions for probation.

The District Bar Association should encourage young lawyers by educating them
about probation, legal aid and ADR.

DLACs could be used as a forum for discussing issues regarding probation and
increasing coordination between various stakeholders as the District Judge,
President and Secretary of the Bar Association and the DSS officer.

NHRC can include ‘alternative to imprisonment’ in its priority mandate to uphold the
human rights of the pre trial detainees and convicted prisoners. A future action plan
can also be developed to explore alternative to imprisonment including probation by
NHRC in coordination with GOs and NGOs, particularly to try to ensure greater
awareness among the public and those affected of the potential of obtaining release
on probation.

The forms and registers provided in the Probation of Offenders Rules, 1971 need to
be revised to ensure gender neutrality and eliminate references to religion which are
immaterial.

For Civil Society

Most human rights organizations focus on due process and rights of the accused as
well as victims. However, they do not generally focus on prisoners, and particularly
on those convicted. With the exception of some limited initiatives by some
development organizations, there are almost no investments for correction
(reintegration and rehabilitation) of convicts. Civil society organisations, in particular
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those focused on human rights, should initiate dialogues and programmes to
promote the probation system in Bangladesh as an alternative to imprisonment, in
order to reduce prison overcrowding and humanise the penal interventions in a more
economical way.

Human rights organisations need to raise the awareness of both duty-bearers
(lawyers, police officers, prosecutors, and judges) and right-holders (accused,
defence) about the provisions available for probation, and also about the scope for
applying on-custodial measures including probation, diversion, conditional release
and early release. Building awareness and confidence about probation can
popularize it as a process among both justice system actors and the public.

Specialised organisations working on criminal justice reform can undertake pilot
programmes on supervision, reformation, reintegration and rehabilitation of offenders
that can then be replicated in government programmes. This may also include
expanding mediation and ADR services offered by civil society organisations in petty
criminal cases. Links with organisations providing paralegal initiatives, which aim to
provide alternatives to pre-trial detention, should also be explored to review
possibilities of parole and early release.

Specialized organisations working with the criminal justice system can undertake
capacity development programmes for judges, lawyers and Probation Officers. To
provide evidence on the positive aspects of probation, organisations involved in
criminal justice research can also conduct extensive research on alternatives to
imprisonment and undertake policy advocacy.

A survey of sentenced prisoners should be carried out to establish the number of
potential candidates for alternatives to imprisonment. This would provide a baseline
and data to support alternatives to imprisonment work.

For the International Community

Support could be provided for pilot projects, to be run in collaboration with the
government and specialized organisations, to increase awareness of the scope for
using non-custodial measures, for example in relation to juveniles in conflict with the
law, or women in prisons.

Constructive dialogue could be undertaken with the Government to encourage
adoption of international principles and guidelines regarding non-custodial measures
for offenders.

Exposure visits and exchange programmes may be organized at regional and
international levels for Probation Officers, criminal justice researchers, judicial
officers, and DSS management staff to study and internalise best practices regarding
non-custodial models.
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Annex A: REQUISITION FOR PRE-SENTENCE REPORT

REQUISITION FOR PRE-SENTENCE REPORT

(Rule 16 of the Bangladesh Probation of Offenders Rules, 1963)'*

IN NG COUM Of oot e e e,
THE ST AT E VeISUS ...ttt e e e e e

WHEREAS ..., ,SONOf Lo religion
..................................................... residentof ........................ceevnen...... Police
Station ... District ..o who
appearstothe Courttobe ... years of age has
been found guilty of an offence (describe) ...
UNAEr SECHION ... Of the

............................................................................................................. that this
offender might profit for his rehabilitation by submitting to the conditions of a Probation
Order, under the Probation of Offenders Ordinance, 1960.

The Probation Officer attached to this Court is, therefore requested to submit the Court, not
later than ... a Pre-Sentence Report
which should include the results of enquiries as regards the character, antecedents, home
surroundings and other matters of like nature.

Should the delay given above not be sufficient for the completion of these enquiries, a formal
request for the extension of the above period may be submitted to this Court. In order to
facilitate his task, the Probation Officer may avail himself of the privilege granted by Rule 13
of the [Bangladesh] Probation of Offenders Rules, 1963, after taking permission of this
Court.

Dated this .........cccoveviiiiiiinnn, day of ..o

[Signature of the Judge or Magistrate]

4 The content included in Annexes A-E is taken from a booklet, published by the DSS of the Ministry of Social

Welfare of Bangladesh, containing the provisions of the Probation of Offenders Act, 1964, and the Probation of
Offenders Ordinance, 1960, and the application of those laws in practice.
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Annex B: BOND BY A PROBATIONER TO KEEP THE PEACE AND
TO BE OF GOOD BEHAVIOUR

BOND BY A PROBATIONER TO KEEP THE PEACE AND TO BE OF GOOD BEHAVIOUR

(Rule 17 of the Bangladesh Probation of Offenders Rules, 1963)

SONOf ..o FEligioNn ...
inhabitant of (place) ..o District ..o
have been ordered to be released under section 4 of the Probation of Offenders Ordinance,
1960, by the Court Of ... e, on
the condition of my entering into a bond to appear and receive sentence when called upon
duringaperiod Of ..o, hereinafter referred to as the said
period.

| hereby bind myself —
(1) to appear and receive sentence when called upon to do so during the said period,

(2) not to commit any breach of the peace or do any act that may occasion a breach of
the peace, and

(3) to be of good behaviour in all respects during the said period. In case of my making
default therein, I, hereby, bind myself to pay to the Government of Bangladesh the
sumof[taka] ........cccoooiiiiii

Dated this .........cccoviiii dayof ..o

Signature ..o
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Annex C: PROBATION ORDER

PROBATION ORDER
(Rule 18 of the Bangladesh Probation of Offenders Rules, 1963)
1 1 = 0T A P

THE STAtE VEISUS, ..o e e e e Accused

WHEreas ......c.ouiiii e SONOf ..o
FElIgION ... resident of ..o,
police station ... District ...
who appears to the Courttobe of ... years of age,
has been found guilty of an offence (describe) ...
under Section .........cooiiiiiiii Of o and the
Court is satisfied that it is expedient to deal with the offender under section 5 of the
Probation of Offenders Ordinance (XLV of 1960).

And, whereas, the said offender has entered into a bond for [taka]
............................... sureties for a period of
............................................................................ years to the period of the bond,
and to appear and receive sentence if called upon to do so during that period.

It is hereby ordered that the said offender be placed on probation and kept under the
supervision of a probation order fora period of ...,
expiringofthe ... the .o day of

(a) that the said offender shall abide by the conditions of the bond executed by him;
and

(b) that he shall reside within the limits as specified in the bond, and shall not leave
such limits without the permission of the Probation Officer; and

*k

(€)

Dated this .........cooveiii dayof ....oooiiiiiii,

[Signature of the Judge or Magistrate]

" Here the Court may enter any other condition which it may consider fit to, for example imposing a condition for
preventing repetition of the same offence or the commission of any other offence by the offender.
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Annex D: BOND BY A PROBATIONER TO OBSERVE THE
CONDITIONS OF PROBATION ORDER

BOND BY A PROBATIONER TO OBSERVE THE CONDITIONS OF PROBATION ORDER
(Rule 17 of the Bangladesh Probation of Offenders Rules, 1963)

Whereas | (name) ..., son of
.......................................... FEliQiON ...
inhabitant of ... Police Station
................................................... District ...............cceeeeiiiieieiee.  have
been ordered to be released by the Court of ..., on

the condition of my entering into a bond to observe the conditions specified in the
probation order made in respect of me by the Court, during a period of
................................................... hereinafter referred to as the said period;

I hereby bind myself as follows: -
(a) that I shall truthfully fulfill the said conditions;
(b) that I shall during the said period —

(1) submit myself to the supervision of the Probation Officer appointed by the Court
in this behalf;

(2) keep the Probation Officer informed of my place of residence and means of
livelihood;

(3) live honestly and peacefully and endeavour to earn an honest livelihood,;
(4) abstain from taking intoxicants;

(5) appear and receive sentence wherever called upon to do so;

(6) be of good behaviour; and

(7) carry out all such directions as may, from time to time be given by the Probation
Officer, either verbally or in writing, for the due observance of the conditions
mentioned above;

(c) that I shall not during the said period —

(1) leave the District of ... of the area specified in
the Probation Order without the written permission of the Probation Officer or of
any other officer appointed by the Court in this behalf;

(2) associate with bad characters or lead a dissolute life;
(3) commit any offence punishable by any law in force in [Bangladesh];
(4) commit any breach of the peace or do any act that may occasion a breach of

the peace.
In case of my making default in any of the above conditions, | hereby bind myself to forfeit to
the Government of Bangladesh, the sum of [taka] ....................coiiiinis in addition to
any other sentence as may be ordered by the Court.
Dated this ..o, day of .o
Signature ...
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Annex E: PROBATION REGISTER

PROBATION REGISTER

(Rule 50f the Bangladesh Probation of Offenders Rules, 1971)

(Card) Case no. P/ ...

Probation Officer ..o, Probation Area ...
Probationer ... SON Of L.

Permanent 80AIESS ........ui e
CUITENT AAIESS ... ettt et

Religion ..o Age ..o, Relatives ...,

Charged with ..., (o] o I wife .

Date of expiry of Probation Order ...............cooooiiiiiiiinn, Final Report ......................
Date of Probation Order invalidated .................cooiiiiiiiiiien Reason and
Authority
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Annex F: ORDER FOR SOCIAL INQUIRY REPORT

Order requiring a Probation Officer to make enquiries.
(Rule- 4(5) of the Children Rules, 1976)
To

Probation Officer

Whereas
(1) a report / complaint under section ..........c.cc..o....... of the Children Act, 1974, has been
FECEIVEM TTOM ...eeiiiiiii e in respect of ................

(Name of the child)

............................................ residing at ...........ccccccvvvvvvvvvnnnnnnnnnnnnnnn. Nas been produced before
the Court under sub-section (10 of section 32 the Children Act, 1974;

Now, therefore, you are hereby directed to inquire into the character and social antecedents
of the said child and submit your report social enquiries on or before .................. or within
such further time as may be allowed to you by the Court.

Date this ................ day of ......ovevenenee 19 s
SEAL
Signature

........................ Juvenile Court
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Annex G: SUPERVISION ORDER

Supervision order
(Rule 7(4) of the Children Rules, 1976)

Case NO. ..cccvviieiiiiee e (0] TP 19

Whereas ........ccccvvvvvvvvinnnnnnnns has this day been found to have committed child ................
under section of the Children Act, 1974, and has been placed under the care of
(Name).......cccceveeeeen. address ........oooccviiiiiiienes on executing a bond by the said

And whereas the Court is satisfied that it is expedient to deal with the said child by making
an order placing him under supervision:

Now, therefore, it is hereby ordered that the said child be placed under the supervision of
...................... , @ Probation Officer for period of ................. subject to the following
conditions, hamely :-

(2) that the child along with copies of the order and the bond executed by the said
..................... will be produced before the Probation Officer named therein;

(2) that the child will be submitted to the supervision of the Probation Officer;
(3) that the child will reside at ............... for a period of .................... ;

(4) that the child will not be allowed to quit the jurisdiction of .................... without the
written permission of the Probation Officer;

(5) that the child will not be allowed to associate with any bad character;
(6) that the child will live honestly and peacefully;

(7) that the person under whose care the child is placed will arrange for the proper care,
education and welfare of the child;

(8) that preventive measures will be taken by the person under whose care the child is
placed to see that the child does not commit any offence punishable by law in force in
Bangladesh.

(9) that the child will be prevented from taking intoxicants;

(12) that the directions given by the Probation Officer from time to time, for the due
observance of the conditions mentioned above will be carried out.

Juvenile Court
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Annex H: MONTHLY PROGRESS REPORT

Monthly Report of Progress
(Rule 21(f) of the Children Rules, 1976)

PART |

Name of Probation Officer
Name of the month
Register No.

Name of the Juvenile Court
Case No.

Name of the child

Date of supervision order
Address of the child
Period of supervision
PART Il

Places of interview

. Where the child is residing

. Progress made, if any, in education/ training course

. What work he is doing and his monthly average earning, if employed

. Health of the child
. Remarks on his general conduct and progress
. Whether properly cared for

PART 11l

8. Any proceeding before the Court for-

(a) variation of condition of bond

(b) other matters

9. Period of supervision completed on

10. Result of supervision with remarks (if any)

1
2
3
4. Savings kept in the Post Office Saving Bank Account in his name.
5
6
7

11. Name and address of the parent or guardian or fit person under whose care the child is

to live after the supervision period is over Date of Report.

Signature of the Probation Officer.
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Annex J: LIST OF KIl RESPONDENTS

District Court, Jessore

Si Name and Designation SI# | Name and Designation
#
1 | Mr. Justice Awlad Ali (Retired) 2 | Dr. Sumaiya Khair
Former Justice of the High Court Division Professor of Law
of the Supreme Court of Bangladesh University of Dhaka, Dhaka
Board Member, BLAST, Dhaka
3 | Ms. Ayesha Siddika 4 | Ms U M Habibunessa
Addl. Deputy Police Commissioner Advocate, Supreme Court of Bangladesh
(Gulshan) Member, Naripokkho [For Women]
Dhaka Metropolitan Police, Dhaka Dhanmondi, Dhaka
5 | Ms. Masuma Akter 6 | Mr. Md. Siddikur Rahman
Deputy Director (Institution) Probation Officer
Department of Social Services (DSS) Chief Metropolitan Magistrate’s Court
Agargaon, Dhaka Dhaka
7 | Mr. Md. Shawkat Ali Hyder 8 | Mr. Azizur Rahman
Probation Officer Probation Officer
Chief Metropolitan Magistrate’s Court, Department of Social Services (DSS)
Dhaka Agargaon, Dhaka
9 | Mr. Sk. Mofizur Rahman 10 | Ms. Munni Akter
Chief Judicial Magistrate, Police Inspector
Court of Judicial Magistrate, Jessore and Chittagong Metropolitan Police, Chittagong
Special Magistrate, Juvenile Court,
Jessore
11 | Mr. M. MoniruzzamanTitu 12 | Mr. Rashedul Islam
Metropolitan Magistrate Advocate, Supreme Court of Bangladesh
Court of Metropolitan Magistrate Staff Lawyer
Dhaka BLAST, Dhaka
13 | Mr. Md. Rezaul Haque 14 | Ms. Mominunessa Shikha
District Probation Officer, Magura Victim Support Specialist
(Ex. Assistant Director, Child Police Reform Program (PRP)
Development Centre (CDC), Jessore) UNDP Bangladesh, Dhaka
15 | Mr. Syed Ziaul Hasan 16 | Ms. Seema Zahur
National Coordinator-Rule of Law Advocate, Supreme Court of Bangladesh
GlZ Bangladesh, Dhaka Vice President, Bangladesh National Women
Lawyers’ Association (BNWLA), Dhaka
17 | Ms. Abantee Nurul 18 | Mr. Anwarul Karim
Lawyer Superintendent
Ain O Salish Kendra (ASK) Child Development Centre (CDC)
Dhaka Tongi, Gazipur
19 | Mr. Rafiqul Islam 20 | Mr. Md. Bellal Hossain
Advocate Upazila Social Welfare Officer

Mithamoin, Kishoregonj
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