Detention Monitoring Tool

Pre-trial detention

Addressing risk factors to
prevent torture and ill-treatment

Factsheet

‘Long periods of pre-trial custody contribute to overcrowding in prisons, exacerbating the
existing problems as regards conditions and relations between the detainees and staff; they
also add to the burden on the courts. From the standpoint of preventing ill-treatment, this
raises serious concerns for a system already showing signs of stress.’

(UN Subcommittee on Prevention of Torture)'

1. Definition and context

Remand prisoners are detained during criminal
investigations and pending trial. Pre-trial detention is
not a sanction, but a measure to safeguard a criminal
procedure.

At any one time, an estimated 3.2 million people are
behind bars awaiting trial, accounting for 30 per cent
of the total prison population worldwide. They are
legally presumed innocent until proven guilty but may
be held in conditions that are worse than those for
convicted prisoners and sometimes for years on end.

Pre-trial detention undermines the chance of a fair
trial and the presumption of innocence. It increases
the risk of a confession or statement being coerced
by torture or ill-treatment and ‘lessens a suspect’s
possibilities of defence, particularly when the person
is poor and cannot rely on a defence counsel or
support to obtain evidence in his favour’.?

Alongside the general risk of violence from guards
and fellow prisoners, high rates of pre-trial detention
also contribute to widespread prison overcrowding,
exacerbating poor prison conditions and heightening
the risk of torture and ill-treatment.

2. What are the main standards?

Because of its severe and often irreversible negative
effects, international law requires that pre-trial
detention should be the exception rather than the
rule.

Pre-trial detention is only legitimate where there is a
reasonable suspicion of the person having committed
the offence, and where detention is necessary and
proportionate to prevent them from absconding,
committing another offence, or interfering with the
course of justice during pending procedures. This
means that pre-trial detention is not legitimate where
these objectives can be achieved through other, less
intrusive measures. Such measures include bail,
seizure of travel documents, the condition to appear
before the court as and when required and/or not to
interfere with witnesses, periodic reporting to police
or other authorities, electronic monitoring, or curfews.

Both the UN Standard Minimum Rules for Non-
custodial Measures (the “Tokyo Rules’) and the UN
Rules for the Treatment of Women Prisoners and
Non-Custodial Measures for Women Offenders (the
‘Bangkok Rules’) encourage criminal justice systems
to provide a wide range of non-custodial measures to
avoid the unnecessary use of imprisonment.

A range of other standards linked to arrest and pre-trial
detention are safeguards in their own right, while at the
same time protecting arrestees and remand prisoners
from torture and other ill-treatment. These include:
protection against arbitrary arrest; prompt information
about the reasons for arrest and detention; prompt

1 UN Subcommittee on Prevention of Torture (SPT), Report on Benin, 11 March 2011, CAT/OP/BEN/1, para.158.

2 UN Subcommittee on Prevention of Torture (SPT), Report on Paraguay, 7 June 2010, CAT/OP/PRY/1, para.64.
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registration of the arrest including precise information
about the reasons; identity of the law enforcement
officials and the place of detention; prompt access to a
judge; habeas corpus; trial without delay; presumption
of innocence; separation of pre-trial detainees from
convicted prisoners; regular review of the legality of
pre-trial detention; and access to the outside world,
including access to independent doctors and family
visits.

Main references

® International Covenant on Civil and Political
Rights (1966), Articles 9 and 14

® Body of Principles for the Protection of All
Persons under Any Form of Detention or
Imprisonment (1988)

® UN Principles and Guidelines on Access to Legal
Aid in Criminal Justice Systems (2012)

® UN Standard Minimum Rules for Non-custodial
Measures (The Tokyo Rules) (1990)

® UN Standard Minimum Rules for the Treatment
of Prisoners (1957) — Section C — Prisoners
under arrest or awaiting trial

® UN Basic Principles on the Role of Lawyers
(1990)

® UN Rules for the Treatment of Women Prisoners
and Non-custodial Measures for Women
Offenders (The Bangkok Rules) (2010), Rules 57

et sqq

® UN International Convention for the Protection
of All Persons from Enforced Disappearance (for
registration/ documentation) (2007)

® European Convention on Human Rights, Articles
5and 6

® American Convention on Human Rights, Articles
7 and 8

® Principles and Best Practices on the Protection
of Persons Deprived of Liberty in the Americas

® African Charter of Human People’s Rights
(Banjul Charter), Articles 6 and 7

® African Commission on Human and Peoples’
Rights, Guidelines for Pre-Trial Detention (in
development)®

3. Types and situations of risk

3.1. Insufficient safeguards during arrest

The moment of arrest is a particularly dangerous
situation in the context of torture and ill-treatment
as law enforcement officials may coerce a statement
or confession in order to justify the arrest, before
the arrestee has had a chance to seek legal
representation.

Most occurrences of torture take place during police
detention prior to a detainee’s appearance before a
judge. In many jurisdictions, this risk is exacerbated
by the long periods for which an arrestee can be
held at a police station without being brought before
a judge, and by provisions preventing access to a
lawyer during the first day(s) after arrest.

Kazakhstan: Moment of arrest

In March 2012, the Constitutional Council of
Kazakhstan had to rule on the interpretation

of Article 16 (2) of the Constitution, according

to which a person may only be detained for a
period of 72 hours before being brought before

a judge. There had been differing opinions on
what triggers the start of this time period, with
the prevailing interpretation being that it should
start from the arrival of the suspect in a detention
centre or the registration of the detainee.
However, such an interpretation would mean that
authorities could determine — and manipulate —
access to safeguards, by delaying the transfer

or registration of the arrestee and thereby
undermining their protection. In part based on a
submission by Penal Reform International Central
Asia, the Constitutional Council established* that
‘arrest’ refers to the moment when a person is
apprehended.®

Lack of information about the nature and cause of
the charges, in a language the arrestee understands,
further reduces their ability to withstand pressure and
coercion, and increases the risk of an infringement of
the right to silence.

3 See ‘Experts Meeting on the Development of Guidelines for Pre-Trial Detention’, 14 March 2013. Available at: www.achpr.org/news/2013/03/d78/ <accessed 30

September 2013>

4 Decision of the Constitutional Council of Kazakhstan, 13 April 2012 # 2. Full text (in Russian) available at: www.constcouncil .kz/rus/resheniya/?cid=11&rid=783

<Accessed 30 September 2013>

5  See Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, Use of terms, lit. (a), adopted by General Assembly

resolution 43/173 of 9 December 1988.
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What could monitoring bodies check?

e How is the court notified after the arrest?

e How is the moment of arrest defined in law
and interpreted in practice?

e What is the time limit prescribed by law for
the suspect to be brought before a judge?
What activates this time limit?

e |Is practice in conformity with the law?

e When and how are arrestees informed about
the nature and cause of the charges against
them, and of their right to silence?

e How long can arrestees be held at a police
station?

e Can interrogations take place without the
presence of a legal counsel?

e |s audio- or video recording in place in order
to monitor and prevent ill-treatment during
interrogations?

e Does a medical examination take place
regularly, in particular upon arrival at a
pre-detention facility following arrest and
interrogation at a police station or facility?

e Does the law prescribe the quashing of
evidence obtained under torture or ill-
treatment? How are such allegations dealt
with by courts in practice?

3.2. Systemic factors in law enforcement

Lack of forensic methodology or training in crime
investigation techniques both increase the risk of
law enforcement officials resorting to torture and
ill-treatment in order to close an investigation with a
confession.

At the same time, the investigating agencies/police
are often under considerable pressure to ‘deliver
results’ and systems of appraisal for law enforcement
officials may act as an incentive for officers to use
unlawful methods of investigation if they focus only
on the number of crimes ‘solved’.

‘Another result of the malfunctioning of the
administration of justice system, which is
detrimental to human rights, is that it generates
pressure on the police to “resolve cases”

by means other than careful and objective

investigations — this temptation increases further,
when the success of individual policemen and
-women is measured exclusively on the basis

of the number of cases they “resolve”. Contrary
what many believe, in my assessment, it is not so
much “political” torture that is problematic — it is
the everyday extortions of confessions from so-
called “ordinary” criminal suspects.’ (UN Special
Rapporteur on Torture)®

Reviewing the criteria of appraisals, as well as
improving investigation techniques, has the potential
to reduce the incidence of abuse, by reducing one
of the underlying motives which can prompt law
enforcement officials to resort to torture and ill-
treatment in the first place.

What could monitoring bodies check?

e What forensic methods are available to law
enforcement other than interrogation?

¢ Are law enforcement officials sufficiently
trained in investigation techniques?

e What percentage of convictions is based on
confessions?

e What is the system of and criteria for
appraisal for law enforcement? Does it only
consider the number of crimes handed to
prosecution?

3.3. Excessive use and length of pre-trial
detention

Beside other human rights concerns, the excessive
and prolonged use of pre-trial detention in many
countries contributes to overcrowding, which in
turn frequently results in conditions of detention
amounting to torture or ill-treatment.

‘The Subcommittee continues to be bemused by
the complacency which seems to surround the
routine use of pretrial detention for prolonged
periods and the resulting chronic overcrowding,
and all its associated problems. (...) Rather

than wait for the Subcommittee to come and
recommend the obvious—such as, that the use of
pretrial detention be used as the last resort, and
only for the most serious offences or where there
are serious risks that can only be mitigated by
the use of pretrial detention—there is no reason

6  Statement by Manfred Nowak, Special Rapporteur on Torture at the 18th session of the Commission on Crime Prevention and Criminal Justice, 24 April 2009,
Vienna. Available at: www.unodc.org/unodc/en/frontpage/un-human-rights-rapporteur-denounces-torture.html <accessed 30 September 2013>
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why States parties should not embark on such
strategies immediately, thus giving life to their
obligation to prevent torture.’ (SPT)”

What could monitoring bodies check?

e What is the proportion of pre-trial detainees
compared to convicted prisoners in the
country?

e |s the principle of last resort for pre-trial
detention enshrined in national legislation,
and how is it applied in practice?

e What non-custodial alternatives to pre-trial
detention are enshrined in criminal procedural
laws?

e Do decisions indicate due consideration of
necessity and proportionality or are they
schematic and based on standard text
modules?

e Are prosecutors/judges/magistrates required
to consider non-custodial measures as a
priority?

e |s pre-trial detention mandatory for certain
offences?

¢ |Is aremedy available to complain in case of
an infringement of the right to trial without
delay? What are the consequences if such a
complaint is successful?

e |s the duration of pre-trial detention included
in the calculation of a prison sentence
handed down subsequently?

¢ |s data available both on the percentage of
acquittals following pre-trial detention and on
acquittals where non-custodial alternatives
were applied?

e |s compensation granted if pre-trial detention
is found to be illegitimate?

3.4. Risks during transfer to the detention
facility

Transport from the place of arrest to the police
station, from the initial place of detention to another
facility, and from detention to court, are also
situations of particular risk. Reports include ill-

treatment in a (police) vehicle or even being taken to a

remote place and tortured there.

However, monitoring mechanisms and other controls
that may be in place for police stations and detention
centres, such as video cameras, are typically absent

¢ For which offences is bail applicable, if at all?
What are the formal requirements/procedures

for submitting a request for bail?

e How many requests for bail (percentage)
are granted compared to pre-trial detention
orders imposed?

e Are denials of bail reasoned, on what
grounds, and is there a remedy available?

e |s pre-trial detention reviewed regularly, and
by whom? Are the principles of necessity and
proportionality reviewed thoroughly?

e How many judges are responsible for
reviewing pre-trial detention, what is their
capacity, and how are they trained?

e |s data available on the duration from arrest
to indictment, to the start of the trial and to
the verdict?

¢ |s a maximum time limit for pre-trial detention
enshrined in law, and (how) is it enforced in
practice?

during this period. Audio-visual recording of police
vans may represent an important safeguard against
ill-treatment.®

‘In April, police officers drove Bakary J [a Gambian
national], whose deportation had been stopped,

to an empty warehouse in Vienna where he was
handcuffed, kicked, beaten and threatened with

a mock execution. The officers later took him to

a hospital and told staff that he had been injured
while attempting to escape, and he was eventually
returned to a detention centre. Neither the police
officers nor medical staff at the hospital reported
the events, and criminal investigations were not
initiated until Bakary J’s wife made a complaint.
According to medical documentation, Bakary J’s
skull was fractured in several places and he had
several bruises.’ (Amnesty International, Annual
Report on Austria 2007)

There are few standards that prescribe safeguards to
prevent torture and ill-treatment during the transport

7 UN Subcommittee on Prevention of Torture (SPT), Fourth Annual Report, para.52 on ‘Overcrowding and Pre-trial Detention’, 11 February 2011, CAT/C/46/2.
Available at: wwwz2.ohchr.org/english/bodies/cat/opcat/annual.ntm <accessed 30 September 2013>

8  See recommendation of the European Committee for the Prevention of Torture (CPT) in the comparable context of deportations, CPT Standards, CPT/Inf/E
(2002) 1 — Rev. 2011, page 82, para.44. Available at: www.cpt.coe.int/en/documents/eng-standards.pdf. <Accessed 30 September 2013>
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of detainees. The Standard Minimum Rules for the
Treatment of Prisoners require for transports to take
place in conveyances with adequate ventilation or
light, and prohibit ‘unnecessary physical hardship’.®

What could monitoring bodies check?

* Are detainees taken directly to the initial
place of detention without delay?

e Do transfers from one detaining agency to
another have to be based on a judicial order?

e Are records kept of transfers of prisoners, the
law enforcement officials involved, the time
of departure and of arrival at the subsequent
place of detention?

* Are authorities responsible for the place of
detention required to certify that the prisoner
arrived without injuries?

¢ Are any means of surveillance or inspection
in place to supervise actions of law
enforcement during transport?

e What are the conditions of transport? Are
vehicles overcrowded? Do they take place in
an overheated or cold vehicle? How long do
transports take and is there an opportunity to
use a washroom for longer transports?

3.5. Deficiencies in documentation of
arrest and detention

Cases of unacknowledged detention are a particularly
high-risk situation with regard to torture and other
ill-treatment, as are enforced disappearance and
arbitrary detention. International standards on
adequate and accurate record-keeping of arrest and
detention, and the requirement to hold detainees in
places officially recognised as places of detention,
seek to address this risk.

In order to avoid this safeguard being undermined by
a multitude of different records preventing adequate
scrutiny, it is recommended that a single and
comprehensive custody record should be kept. The
records should be subject to review by appropriate
authorities and external oversight. It is also required
that such records are communicated to the detained
person, or his/her counsel.®

9 Rule 45(2), UN Standard Minimum Rules for the Treatment of Prisoners.

The UN Body of Principles for the Protection

of All Persons under Any Form of Detention or
Imprisonment enshrines the obligation to record

the following: reasons for and time of arrest; time

at which the arrested person is taken to a place of
custody; first appearance before a judicial or other
authority; identity of the law enforcement officials
concerned and precise information concerning the
place of custody. It is also required that such records
are communicated to the detained person, or his/
her counsel.' The UN International Convention

for the Protection of All Persons from Enforced
Disappearance has enshrined additional requirements
of record-keeping: the authority responsible for
supervising the deprivation of liberty; elements
relating to the state of health of the person deprived
of liberty; the date and time of release or transfer to
another place of detention; the destination and the
authority responsible for the transfer.'?

What could monitoring bodies check?

¢ |s there a requirement by law to keep a
record of arrest and detention?

e What data is documented? Reasons for
and time of arrest; first appearance before
a judicial or other authority; identity of the
law enforcement officials involved; precise
information concerning the place of custody;
authority responsible for supervising the
deprivation of liberty; state of health of the
detainee; date and time of release; date,
time, destination and authority responsible
for transfer?

e Who is in charge of the proper recording
of this information? Is there any authority
responsible for supervising and surveying
record-keeping?

e |Is proper record-keeping observed in
practice?

e What are the consequences for inadequate
documentation by law enforcement officials/
prison administration?

e Does a single, comprehensive register exist
or does a patchwork of different records
undermine its value?

10 Principle 12, UN Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment.

11 ibid.

12 Article 17 (3), International Convention for the Protection of All Persons from Enforced Disappearance.
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e Where is this information kept and how is
it linked to a nationwide register of persons
deprived of their liberty?

e For how long is the register kept?

e Who has access to it? Do the detainee and
his counsel have access to his/her records?
Are there external oversight mechanisms?

e What is the system of case management
between different stakeholders involved
(detention facility, prosecutor/magistrate,
court)?

3.6. Inadequate conditions in pre-trial
detention

Remand prisoners may initially be held in police
custody before being transferred to a penitentiary
pre-trial facility.

When in police custody, remand prisoners are

held by the same institution that is tasked with the
investigation of their alleged offence and which may
well be under pressure to ‘deliver results’. Suspects
are often interrogated without the presence of a
lawyer or any independent monitor, providing officials
with ample opportunity to exert pressure, including
through ill-treatment.

In many countries pre-trial detainees are confined
in police cells for prolonged periods, even though
police stations are not equipped with the facilities,
infrastructure, personnel or budget necessary to
accommodate people for longer periods of time.

As a consequence, pre-trial detainees are often
held in conditions worse than those experienced by
convicted prisoners. Police cells may be overcrowded
to such an extent that it amounts to cruel, inhuman
or degrading treatment or punishment, in particular
when suspects are kept in police custody for
extended periods.

Following transfer to a detention facility, the lack

of separation between prisoners awaiting trial and
convicted prisoners is a serious cause for concern.
Pursuant to Article 10 of the International Covenant
on Civil and Political Rights, these categories of
prisoners have to be held in separate facilities or in
separate sections of the same facility.

Given that pre-trial detainees are presumed to be
innocent, and may not even have been charged at
this stage, pre-trial detention must not assume the
characteristics of a prison sentence.

What could monitoring bodies check?

e Are interrogations audio- or video-recorded?

e What are the conditions in police custody
(cell size, ventilation, food, healthcare,
outdoor exercise, access to activities)?

e How long are persons detained at police
stations before being transferred to a pre-trial
detention facility?

e Are remand prisoners transferred to/held in
specific types of detention?

e Are they separated from convicted prisoners?

e Do conditions in pre-trial detention assume
the nature of a sentence?

3.7. Lack of access to the outside world

When prisoners are held incommunicado for days,
weeks or months there is an increased risk of

abuse occurring and going undetected. Access by
detainees to the outside world, such as visits by
relatives and others concerned about their well-
being, is a key safeguard against abuse, and against
enforced disappearances. Visitors can learn about the
condition of detainees and are able to intervene on
their behalf.

Access to doctors, in particular to independent
physicians, is particularly important in order to

detect and document injuries, providing the evidence
necessary for an effective complaint, and to prevent
impunity. To this end, prisoners should have a right to
be examined by a doctor of their choice.

‘The Human Rights Committee has emphasised
the need ‘to have suspects examined by an
independent doctor as soon as they are arrested,
after each period of questioning and before they
are brought before the examining magistrate or
released’.’”®

Regulations introducing delays in the notification
of relatives, as well as legal and practical barriers
hindering prisoners’ access to the outside world,
should be examined particularly thoroughly.

13 UN Human Rights Committee, Concluding observations on Switzerland, 1997, A/52/40, para.109.
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What could monitoring bodies check?

¢ |s there a requirement by law to notify a
family member and/or a legal representative
of the arrest?

e Who is responsible for this notification, and at
what point in time after the arrest?

e When and how can remand prisoners
contact their family/lawyer? Is there a cost to
prisoners to exercise this right?

¢ Do independent doctors have access to the
place of detention?

3.8. Lack of access to legal representation

Access of lawyers is not only a key safeguard for a
fair trial, but also for the prevention of torture and
ill-treatment. However, in order for this safeguard to
be efficient, pre-trial detainees need to be able to
communicate with a counsel of their own choosing
— without delay, interception or censorship and in full
confidentiality.’™ Furthermore, access of detainees
to legal documents and the right to keep them in
their possession is an essential element of access to
remedies.®

Alongside legal counsel for criminal proceedings,
pre-trial detainees must also have access to legal
representation in order to exercise their right to
complain and appeal effectively in case of torture or
other ill-treatment or non-adherence to safeguards
on conditions in detention. Access to a legal adviser
should not require the detainee or the lawyer to
disclose the reason for consultation, as this would
invalidate the safeguard.

14 Article 14 (3b), International Covenant on Civil and Political Rights (ICCPR),

15 Principle 22, UN Basic Principles on the Role of Lawyers,

What could monitoring bodies check?

* Are remand prisoners notified of their right to
contact a legal adviser? In which language(s)
and which formats?

e What is the maximum delay provided for
in law before an arrestee must be granted
contact with a legal representative? Is this
observed in practice?

e How long is the delay between a remand
prisoner expressing the wish to contact his/
her legal adviser and actual access being
granted?

¢ Does communication with legal counsel take
place without interception or censorship and
in full confidentiality?

¢ Do remand prisoners and their legal
representatives have access to all relevant
legal documents? How is this access
exercised in practice?

e (Can remand prisoners keep legal documents
in their cell or somewhere else where they
can access them?

e Do prisoners have to disclose a reason for
wanting to see their legal representative?

3.9. Lack of access to legal aid

Most legal systems are too complex for detainees
to represent themselves and many prisoners,
coming from poor and marginalised backgrounds,
are unable to afford a lawyer. Access to legal aid
is a precondition for them to have access to legal
representation.

A legal aid system'” needs to be available,®
accessible and effective.'® A legal adviser must
have physical access to the place of detention as
well as to other avenues to communicate effectively
and confidentially. Access to legal aid requires
information to be provided without delay about its

16 UN Human Rights Committee, General Comment No. 3 on Article 14; Rule 23(6) of the European Prison Rules.

17 States employ different models for the provision of legal aid. These may involve public defenders, private lawyers, contract lawyers, pro bono schemes, bar

associations, paralegals and others.

18 Article 14 ICCPR (3) (d): (...) to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment by him in any

such case if he does not have sufficient means to pay for it.

19 Principle 2, UN Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems (states should ‘ensure a comprehensive legal aid system is in place
that is accessible, effective, sustainable and credible’; Principle 12 (ensure that legal aid providers are able to carry out their work effectively); Principle 7 (provides
for prompt and effective provision of legal aid ‘at all stages of the criminal process’ and ‘unhindered access to legal aid providers for detained persons.’).
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availability and ways to access the legal aid system;
and effectiveness requires an avenue to challenge the
denial of legal aid.?°

What could monitoring bodies check?

e Are remand prisoners notified of their right to
apply for legal aid? When, how and by whom
is this information provided?

e For which procedures and under what
circumstances is legal aid available? Does
the legal aid system include: complaints
against torture and ill-treatment; complaints
against conditions of detention or treatment
in breach of national/international standards;
submissions or motions for non-custodial
alternatives such as bail?

¢ Are legal aid providers available and
accessible in practice?

e What is the delay between an application
for legal aid and a legal aid provider having
actual access to the remand prisoner?

e What professional training do legal aid
providers undergo, and what is their ethical
code? Are they independent?

e What is the income test applied for eligibility
for a legal aid scheme and what evidence
is it based on? Do the criteria discriminate
against certain groups, eg. based on gender
or social status?

¢ Are statistics available on the number of
cases in which legal aid is granted and
denied?

¢ |Is there a possibility to challenge the denial of
access to legal aid?

3.10. Discrimination against certain
groups

Certain groups of prisoners may be at higher risk of
being on remand, often as a result of discrimination in
the criminal justice system.

For example, indigenous peoples, racial and ethnic
minorities tend to be overrepresented amongst
pre-trial detainees. Foreign nationals are frequently
presumed to pose a higher risk of absconding, and
subject to the increasing criminalisation of migration.

‘Where pre-trial detention is ultimately linked to
bail, poverty and social marginalization appear

to disproportionately affect the prospects of
persons chosen to be released pending trial. Bail
courts base their decision whether to release an
accused person also on his or her “roots in the
community”. People having stable residence,
stable employment and financial situation, or
being able to make a cash deposit or post a
bond as guarantee for appearance at trial are
considered as well-rooted. These criteria of
course are often difficult to meet for homeless,
drug users, (...or) the chronically unemployed (...)
who thus find themselves in detention before and
pending trial when less socially disadvantaged
persons can prepare their defence at liberty.” (UN
Working Group on Arbitrary Detention)?!

Women often end up in pre-trial detention due to a
lack of gender-specific alternatives, hindering equal
access to non-custodial measures and making
them more vulnerable to imprisonment. Usually

the same criteria are applied to men and women in
decisions relating to pre-trial detention. Even where
non-custodial alternatives to pre-trial detention are
in place, they tend not to be gender-sensitive. For
example, where bail requires regular reporting to
authorities, transport to the respective police station
or court must be affordable and feasible for women,
and not jeopardise their caretaking responsibilities.

20 Principle 9 (Remedies and safeguards), UN Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems, 2012.

21 Working Group on Arbitrary Detention, Report to the Commission on Human Rights, 12 December 2005, UN-Doc. E/CN.4/2006/7, para.66.
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What could monitoring bodies check?

e Are disaggregated statistics (gender,
nationality etc) available in order to assess
discriminatory application of pre-trial
detention in comparison to bail and other
alternatives?

e Are the available non-custodial alternatives to

pre-trial detention gender-sensitive and age-

appropriate?

e How much is the surety for bail and how
is it calculated? Is the cost of a surety

proportional to the alleged offence and does
it avoid discrimination based on social status

(wealth)?

e What are the alternatives for children (up to
age 18)? Are they child-sensitive and which
actors are involved in decision-taking?

3.11. Inadequate safeguards against

corruption

The pre-trial phase of the criminal justice process is
also particularly prone to corruption, as this stage of
a criminal procedure is characterised by less scrutiny

and a particular power imbalance between the
arrestee and law enforcement officials.

‘Corrupt and malfunctioning criminal justice
systems are a root cause of torture and ill-
treatment of detainees, many of whom spend

years in pre-trial detention on the basis of forced
confessions, often for periods far exceeding their

Example: Indonesia

Abdul was 22 when he was arrested and detained
in 2008 for buying a packet of marijuana. They
stripped him and began beating him, offering to
stop (...) if he paid them $1,000. He was held
without charge for the next 50 days, during which
he was told that for another $10,000 he could
obtain release. Abdul’'s mother had to pay the
police $500 to prevent them from inflating the
charge against her son. She then had to pay the
prosecutors $2,000 to have them reduce their
sentence request. She also had to pay court
officials a $200 appointment fee so that her son
could meet with the judge.?

What could monitoring bodies check?

e What safeguards are in place to prevent
corruption amongst police officers, prison
staff and prison administrations?

e What are the consequences for law
enforcement officials who withhold prisoners’
rights in order to extort bribes from prisoners
or their families?

¢ Does the prevailing system of salaries and
wages make it more likely that officers may
be susceptible to bribes?

e Do detainees have to pay to have access
to services that should be provided free of
charge (eg. healthcare)?

¢ |s there an unofficial system of privileges
among detainees?

likely sentence.’ (Special Rapporteur on Torture)?? Do vulnerable groups or persons have to pay

to access certain services, or are they treated

In many countries, arrest or freedom are dependent equally to others?

on a person’s ability to pay bribes. Access to

rights, such as notifying the family of the arrest or
communicating with a lawyer, may also depend on
bribe money. This risk is exacerbated if arrest and
detention are not registered promptly and accurately.

22 Statement by Manfred Nowak, Special Rapporteur on Torture at the 18th session of the Commission on Crime Prevention and Criminal Justice, 24 April 2009,
Vienna. Available at: http://www.unodc.org/unodc/en/frontpage/un-human-rights-rapporteur-denounces-torture.html <accessed 30 September 2013>

23 Open Society Justice Initiative, Pretrial Detention and Corruption Fact Sheet from The Global Campaign for Pre-trial Justice, October 2012.
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4. What can monitoring bodies do?

Monitoring bodies should acknowledge the direct
relevance of concerns relating to pre-trial detention
for their mandate. They should seek to detect and
address systemic deficiencies that contribute to
excessive and prolonged use of pre-trial detention,
and thereby to torture and ill-treatment.

In countries with a high ratio of pre-trial detainees,
monitoring bodies may want to consider a
comprehensive assessment and thematic report.

Various risk factors relevant to pre-trial detention
relate to the broader administration of justice in a
given country and to stakeholders beyond the prison
administration, prison staff and ministries responsible
for prisons. While interviews with detainees remain
an important source of knowledge, an assessment
of pre-trial detention will require information to

be gathered from a multitude of stakeholders,

some of them not traditionally interviewed by
monitoring bodies. These may include Ministries of
Justice, prosecutors, judges, magistrates, lawyers’
associations, legal aid providers or trade unions of
police officers and prison guards.




Notes
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About this Factsheet
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