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The Dui Hua Foundation has translated, with permission, Modules 1, 2, and
9 of Penal Reform International’s e-course \Women in Detention: Putting the UN
Bangkok Rules into Practice. These sections of the e-course deal primarily with
non-custodial measures for women in conflict with the law. Dui Hua seeks to
enhance technical knowledge about these measures among officials, scholars,
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! This booklet’s Module 3 is a translation of Module 9 of the PRI e-course. All facts contained in this translation
were known to be accurate in 2013 when the PRI course was developed. Some policies may have changed.



Module 1
Introduction, Human Rights Framework and Non-discrimination
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Introduction

The adoption in 2010 of the United Nations Rules on the Treatment of Women Prisoners and
Non-Custodial Measures for Women Offenders, known as the Bangkok Rules, represents an
important step forward in recognising the specific needs of women in the criminal justice system
and providing a comprehensive set of standards that should be applied in the treatment of such
women. Until then, there were only a handful of relevant provisions in existing international
standards.

Before learning about the specific Rules and what is required to put them into practice, it is
important to understand the typical background of women offenders and their needs. It is also
helpful to know how the Bangkok Rules fit in with other standards that exist.

Learning Objectives: Introduction, human rights framework and non-discrimination
In this module you are going to cover the following questions:

What are the characteristics of female offenders?

What are the needs of female offenders?

In which ways does the criminal justice system discriminate against women?
What is the international framework on prisoners’ rights?
How do the Bangkok Rules supplement existing standards?

To whom are the Bangkok Rules addressed?
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Julie Bilotta's Case

Julie Bilotta’s story illustrates one of the more obvious characteristics of women prisoners,
related to pregnancy and child-birth. It also shows how, even in so-called “developed” country
prison systems, the needs of female prisoners are overlooked.

In September 2012, Julie Bilotta was 8 months pregnant and in pre-trial detention on drug and
fraud-related charges at a prison in Canada’s capital of Ottawa. She started to experience labour
pains, but prison staff told her she was in phantom labour and gave her indigestion medicine.

After continuing to complain, Julie was told to “shut up” and was moved to a segregated cell. A
guard told her, “You should have thought about that before you got pregnant.”

Pre-trial detention

Prisoners in pre-trial detention are detainees who have been arrested in a criminal case, but have
not yet been charged or sentenced and hence are awaiting a criminal proceeding. They are
therefore to be presumed innocent until found guilty (presumption of innocence). They are also
often referred to as prisoners on remand, untried or un-convicted prisoners.
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Segregation cells are about the size of a closet, constructed of concrete with a steel bunk, a
mattress, a steel toilet and sink, and a small window. There is a meal slot in the steel door that
can only be opened from the outside and inmates must yell through it if they want a guard to
come.

Only when the baby’s feet emerged did nurses recognise Julie was in labour and jail staff called
an ambulance. The baby was born in the cell some nine hours later, with respiratory problems,
while Julie needed a blood transfusion.

Julie was only allowed to hold her baby in the ambulance on the way to the hospital after his
birth. For the next three weeks, until she was allowed to move to a halfway house, Julie was only
able to see him through “closed visits” - meaning for a limit of 20 minutes and behind a sheet of
Plexiglas.

This case is not a one-off incident, even in Canada. In the 1990s a string of suicides and incidents
of self-harm led to the establishment of a federal task force on the conditions of women in
Canadian prisons. Another incident caused national outrage in 1996, when strip searches of eight
female prisoners were conducted by an all-male riot squad.

As Dawn Moore, an author on Ms Bilotta's case put it: “Because the vast majority of lawbreakers
are male, the prison as a primary tool of punishment has always had an, ‘add women and stir’
strategy, assuming that men and women are interchangeable when it comes to incarceration.”

Pregnancy-related characteristics are often the obvious thing associated with women prisoners.
However, there are many other characteristics of women in prison that need to be understood.
Women Prisoners

Women and girls are in the minority of prisoners around the world, constituting an estimated 2 to
9 per cent of national prison populations.®

Because of the relatively small percentage of women prisoners around the world, women’s
characteristics and needs have tended to remain unacknowledged or little understood, and their
needs are largely unmet.

In recent years, the number of women in prison has increased significantly in some countries,
and at a greater rate than men.

2 To read more about Julie's case, see the following news article:
http://www.thestar.com/news/canada/2012/10/12/ottawa_prison_investigating_allegations_that_guards_ignored_wo
man_who_gave_birth_in_jail_cell.html.

3 To consult the ICPS Prison Brief to see what percentage of the prison population are women in your country,
please see http://www.prisonstudies.org/world-prison-brief.
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What are the characteristics of female offenders?

The majority of offending and imprisoned women come from socially disadvantaged
communities and groups. Offences committed by women are closely linked to poverty and are
often a means of survival to support their family and children.

e Offender: A person charged with and convicted of a crime.
e Imprisoned: A person who has been detained on criminal charges, regardless of whether

they have been found guilty or not
Type of offences

In contrast to male prison populations, only a small minority of women are convicted of violent
offences. Women mainly commit petty crimes, theft, fraud and drug related offences. Studies
have demonstrated that prior emotional, physical, and/or sexual abuse often contributes to

women’s criminal behaviour'

Economically disadvantaged

Like men, women prisoners typically come from economically and socially disadvantaged
segments of society.

Discrimination against women in society results in unequal power relations and lack of access to
economic resources. Because of this, they are particularly vulnerable to being detained because
of their inability to pay fines for petty offences and/or to pay bail. They typically depend on the
willingness of male family members to spend resources for legal representation, fines or bail.

10
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Discrimination against women

Any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose
of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their
marital status, on a basis of equality of men and women, of human rights and fundamental
freedoms in the political, economic, social, cultural, civil or any other field.

Other typical characteristics

A high percentage of women offenders are drug users, will have experienced sexual abuse or
been involved in sex work. The typical female offender is young, unemployed, has a low level of
education and has dependent children. Typically, they lack information on the rights that should
be upheld in criminal justice and penitentiary settings.

What are the needs of female offenders?

Women and men have different needs that must be met when they are imprisoned or subject to
non-custodial measures. At the most basic level, women and men are physiologically different
and have specific healthcare and hygiene needs. These extend beyond pre and post-natal care.
Women also may have been victims of sexual abuse before entering prison, and when in prison
are particularly vulnerable to self-harm, mental and physical abuse.

Family...and stigma

12
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Traditional gender roles often result in a particular stigma against women in prison. While
female spouses regularly support their husbands in prison and upon release, women in detention
tend to be shunned by their spouses and often even by the whole family.

At the same time, women are often the sole or primary caretakers of young children, increasing
the impact of even short periods of detention on children and the wider family. In some cases,
women are imprisoned during pregnancy or soon after giving birth and may have their children
with them in a penitentiary facility.

Prisons - designed for men

Prison systems and prison regimes are usually designed for the majority male population. This
includes everything from the architecture of prisons, security procedures, staffing of prisons,
facilities for healthcare to family contact, work and training. As a result, many prisons tend not
to meet the needs of women on multiple levels. Additionally, because there are generally far
fewer prison facilities for women, women offenders are often imprisoned far from home,
limiting their contact with their families and resulting in women often being held at a higher
security level than necessary.

14
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What other characteristics of female offenders can you think of?

In case you missed any, here are some of the characteristics and backgrounds that apply to many
women offenders. Remember that this is not the case with every woman in the criminal justice
system.

e Many come from socially and economically disadvantaged communities and groups

e The majority of the offences committed are related to poverty

e There is a disproportionate number of women offenders who have suffered emotional,
physical and/or sexual abuse

e Convictions are mainly for petty crimes, rather than violent offences

Now that we have gone through the typical profile of women offenders, we will have a look at
how the system often discriminates against women.

In what ways does the criminal justice system discriminate against women?
A considerable proportion of women offenders are in prison as a direct or indirect result of the

multiple layers of discrimination and deprivation they experience often at the hands of their
husbands or partners, their family and the community.
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A look around the world at discriminatory practices
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As of 2000, more than 70 per cent of women inmates in the US were incarcerated for non-violent
drug, property or public order offences. In fact, a study found that while one in three women are
serving time for drug-offences, the comparable figure for men is one in five, showing harsher
sentences for these crimes are handed down to women.

Afghanistan

In Afghanistan, victims of rape are treated as persons having committed the crime of adultery
(‘zina”) until proven innocent. To prove rape is extremely difficult, so often rape victims are
penalised and imprisoned for adultery, and as a result are shamed and stigmatised by their
families and communities. This is not a problem in Afghanistan alone. Furthermore women are
unable to approach jirgas or shuras (a council of men elders that try and resolve crimes) without
the assistance of a male relative, limiting their access to justice.

Cambodia

A survey by the Ministry of Women’s Affairs in 2005 showed why 89 per cent of women in
Cambodia never access justice systems. Those who do report violence within their homes (22.5
per cent of married women experience domestic violence) may be confronted with beliefs that
violence is a private issue and a prerogative of men. Over 60 per cent of local officials and police
tend to believe that a husband can threaten his wife with a weapon when she questions him.
Nearly a third of men maintain that different forms of violence are appropriate at times in their
marriages.
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Jordan

In some countries, such as in Jordan, women are detained for their ‘protection’, sometimes for
over a decade because they are at risk of becoming victims of honour crimes (see Glossary for
definition). Maysun was detained in a correction centre in Amman for at least 10 years after she
was raped by her brother and nephew. Unaware that she had become pregnant as a result, and
being unmarried, the doctor who subsequently examined her called the police. Her nephew was
convicted to seven years’ imprisonment, and she received three and a half years sentence for
unlawful sex. Even after serving her time, the Governor, on the basis of the 1954 Crime
Prevention Law, insisted that she remain in the facility for her own protection, until she obtains a
sponsor, or gets married. She considered suicide because she was not permitted to leave and saw
this as the only way to recover “her freedom”.

Pakistan

In Pakistan there are many women put in detention for long periods, even for minor offences and
often for longer than the period of punishment prescribed for the alleged offence, as they have
been abandoned by their families and are unable to pay bail themselves. This is particularly true
in cases involving adultery or narcotics, where even after being proven innocent and acquitted,;
they carry the stigma of being in jail. Women abandoned by their families are also more
vulnerable to physical and sexual abuse by prison staff, as there are no relatives to pursue their
case or to meet the unlawful demands of jail staff.

Nicaragua

In Nicaragua all cases of abortion have been criminalised. The penal code imposes prison terms
on women and girls who seek or obtain an abortion, regardless of the circumstances. With
abortion penalised, the risk of unsafe procedures is high, resulting in complications or long-
lasting need for treatment.

Colombia

In Colombia, women can be imprisoned for up to four and a half years for having abortions even
in cases of rape or when their lives are at risk. Colombia’s law prohibits abortion in all
circumstances with narrow exceptions allowing judges to waive penal sentences.

Sierra Leone

In Sierra Leone women can be arrested and imprisoned for cases of ‘fraudulent conversion’.
Based on British colonial law, such criminal cases are too often simple matters of unpaid debt.

Not only does this run contrary to international law, such a charge can result in a woman being
detained for several months to several years because of owing amounts as small as $100.
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What is the international framework on prisoners’ rights?

There are a number of standards that make up the international framework on the treatment of
prisoners.

These include the Standard Minimum Rules for the Treatment of Prisoners (Standard Minimum
Rules) and the UN Standard Minimum Rules for Non-custodial Measures (Tokyo Rules).
Additionally, other international human rights standards, such as the International Covenant on
Civil and Political Rights, the Convention on the Rights of the Child, and the Convention on the
Elimination of Discrimination Against Women, have principles that should be applied to the
treatment of prisoners.

The principle of non-discrimination

All human rights treaties share the core concept of non-discrimination, including discrimination
based on race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status.

This concept applies to all human beings, including prisoners and has been reflected in the
Standard Minimum Rules and Tokyo Rules.

International legal standards

The UN Bangkok Rules are not replacing, but supplementing the Standard Minimum Rules and
the Tokyo Rules, filling the gaps related to specific needs of female offenders. Learn more about

the key standards that the Bangkok Rules complement by reading the documents below for a
brief summary.
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The “Nelson Mandela Rules”

The Standard Minimum Rules for the Treatment of Prisoners® were first adopted by the United
Nations in 1957, and in 2015 a revised set of Rules, the “Nelson Mandela Rules” were adopted.
They provide guidelines for international and domestic law regarding people held in prisons and
in other forms of custody. The Rules are not legally binding, but a recognised set of minimum
standards for the treatment of prisoners around the world. In many countries the Mandela Rules
are the only international standards which are used as a reference point for the treatment of
prisoners or have been used as a blue-print for the drafting of national prison rules.

e women and men should be detained in separate facilities: Rule 8 (a)

e women’s institutions should provide specific accommodation for pre-natal and post-natal care
and treatment: Rule 23 (1)

e nursing infants are allowed to remain in the institution with their mothers and the institution
should provide a nursery staffed by qualified personnel: Rule 23 (2)

e women prisoners should be supervised and attended to by female prison officers: Rule 53 (3)
e women’s institutions should be under the authority of a responsible woman officer: Rule 53
1)

¢ no male member of the staff should enter a women’s institution unless accompanied by a
woman officer: Rule 53 (2)

Tokyo Rules

The United Nations passed the UN Standard Minimum Rules for Non-custodial Measures_
(Tokyo Rules) in 1990.” The Tokyo Rules provide a set of basic principles to promote the use of
non-custodial measures, as well as minimum safeguards for people subject to alternatives to
imprisonment. The Tokyo Rules are intended to promote greater community involvement in the
management of community justice as well as to promote a sense of responsibility towards society
among offenders. The Tokyo Rules do not contain any provisions specific to female offenders.

International Covenant on Civil and Political Rights (ICCPR)

The International Covenant on Civil and Political Rights®, which is a legally binding treaty for
those States which have ratified it, says that “All persons deprived of their liberty shall be treated
with humanity and with respect for the inherent dignity of the human person”, Article 10). As
can be seen in this map, the treaty has been ratified by a large number of states.

Article 10

1. All persons deprived of their liberty shall be treated with humanity and with respect for the
inherent dignity of the human person.

6 Please see http://www.penalreform.org/resource/standard-minimum-rules-treatment-prisoners-smr/.
7 Please see https://www.unodc.org/pdf/criminal_justice/UN_Standard_Minimum_Rules_for Non-
custodial Measures Tokyo Rules.pdf.

8 Please see http://www.ohchr.org/EN/Professional Interest/Pages/CCPR.aspx.
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2. (a) Accused persons shall, save in exceptional circumstances, be segregated from convicted
persons and shall be subject to separate treatment appropriate to their status as unconvicted
persons;

(b) Accused juvenile persons shall be separated from adults and brought as speedily as
possible for adjudication.

3. The penitentiary system shall comprise treatment of prisoners the essential aim of which shall
be their reformation and social rehabilitation. Juvenile offenders shall be segregated from adults
and be accorded treatment appropriate to their age and legal status.

In addition to these standards, there are a number of other relevant international standards:

e UN Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment

UN Basic Principles for the Treatment of Prisoners

UN Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems

UN Rules for the Protection of Juveniles Deprived of their Liberty

UN Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules)

What are the Bangkok Rules?

The adoption of the United Nations Rules for the Treatment of Women Prisoners and Non-
custodial Measures for Women Offenders in 2010 represents an important step forward in
recognising the gender-specific needs of women in the criminal justice system. The Bangkok
Rules provide standards that should be applied in the treatment of women offenders. The
Bangkok Rules are also the first international instrument to specifically address the situation of
the children of prisoners.

The Bangkok Rules’ Legal Status

The Bangkok Rules are a so-called “soft law” instrument, meaning they are not legally binding
like conventions; however, they express a commitment by states. Over time soft law often
emerges as good practice, and can thereby be as influential as treaty rules.

By voting for, and hence supporting the Rules, all UN member states acknowledged the

existence of gender-specific characteristics of women in the criminal justice system and agreed
to respect and meet the particular needs arising from these characteristics.
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Who do the Rules apply to?

The Bangkok Rules contain 70 rules and cover not only women prisoners but also female
offenders subject to non-custodial measures (such as reporting to the police at regular intervals or
electronic tagging), ‘corrective measures ordered by a judge’ (such as drug treatment or mental
healthcare), women subject to ‘protective’ custody (protective custody of victims of violence)
and non-custodial sanctions (including specifically gender-specific alternatives to
imprisonment).

e Non-custodial measures: Sanctions aimed to address the specific needs of offenders, for
example by ordering a drug or substance dependence programme.

e Protective custody: Protective custody means that a person is put in prison to protect
them from harm, in this context usually from gender-based violence, for example from
honour crimes. As in this case, the person is not even alleged to have committed any
offence, this type of imprisonment is by definition only a last resort where the woman
affected requests such protection.

e Non-custodial sanctions: Non-custodial sanctions mean that a sanction other than
imprisonment is handed down following a criminal offence. These can include fines,
restitution to the victim, a suspended or deferred sentence, probation and judicial
supervision. Another form of alternative sanction is community service, which involves
an offender working without pay for a certain number of hours benefiting the community.
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To summarise, the Bangkok Rules apply to:

e prisoners under arrest and awaiting trial

e prisoners under sentence

o female offenders subject to non-custodial measures
e female offenders subject to ‘corrective measures’

e women subject to ‘protective custody’

What issues do the Bangkok Rules include?
For prisoners under sentence, the Bangkok Rules cover the following issues:

Admissions

Personal hygiene

Healthcare services

Safety and security

Parental responsibilities

Discipline and punishment

Contact with the outside world
Classification and individualization
Prison regime

Personnel and training

Do any Rules apply to male prisoners?

Some of the Bangkok Rules address issues equally relevant for male and female prisoners. The
preamble to the Bangkok Rules states that some of these rules would apply equally to male
prisoners and offenders, including “those relating to parental responsibilities, some medical
services, searching procedures and the like”.

To whom are the Bangkok Rules addressed?

The Bangkok Rules are addressed to prison authorities and various other actors in the criminal
justice system. This includes relevant government ministries, policymakers, legislators, prison
authorities and staff, prison healthcare services, probation and parole services, and prison
monitoring bodies.
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Treatment of women offenders and prisoners

In this booklet, you will learn more about specific provisions contained in the Bangkok Rules
from the perspectives of different actors who have an impact on women’s rights in prisons. You
will apply what you have learned to specific case studies.

Module 1 Self-Assessment
You can now answer 3 questions to assess your understanding.

1. The Bangkok Rules are only applicable to women prisoners convicted of a criminal
offence. True or false?

Let's review the correct answer:

False. The Bangkok Rules are applicable to all categories of women prisoners. This includes
untried women prisoners.

2. Women offenders have different needs because the crimes committed, the reasons for
their criminal behaviour, and their typical backgrounds are different from male offenders.
True or false?

Let's review the correct response.

True. Research shows that women prisoners often come from socially disadvantaged
communities and groups. Offences committed by women are closely linked to poverty and are
often a means of survival to support their family and children. In contrast to male prison
populations, only a small minority of women are convicted of violent offences. Women mainly
commit petty crimes, theft, fraud and drug related offences. Studies have demonstrated that prior
emotional, physical, and/or sexual abuse often contributes to women's criminal behaviour. The
United Nations Resolution adopting the Bangkok Rules states that women prisoners belong to
one of the vulnerable groups that have specific needs and requirements.

3. Match the situation of the following women with the correct term.

Pre-trial Detention
Protective Detention
Corrective Measure
Non-custodial sanction

e Alex is arrested for alleged traffic offences and denied bail.

e Adriana asks the authorities to house her in prison for fear of becoming victim of an
honour crime.

e Liz commits theft to support her drug dependency. She is ordered to attend a community
drug dependence programme.

e Anika is convicted of theft. She is ordered to serve 50 hours of community work.
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Let's review the correct response.

v Alex is arrested for allegations of traffic offences and denied bail = Pre-trial
Detention

v" Adriana asks the authorities to house her in prison for fear of becoming victim of
an honour crime. = Protective Detention

v' Liz commits theft to support her drug dependency. She is ordered to attend a
community drug dependence programme. = Corrective Measure

v Anika is convicted of theft. She is ordered to serve 50 hours of community work.
= Non-custodial Measure
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Module 2
Non-Custodial Measures

L:2hy)of
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Illustrations by John Bishop ©Penal Reform International
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Introduction

In Module 1, you were introduced to the Bangkok Rules, and the international framework
on prisoners’ rights. We looked at the typical characteristics of female offenders and their
corresponding specific needs. In this module we are going to learn about non-custodial
measures and sanctions for female offenders.

Learning Objectives: Non-custodial measures

We will address the following questions:

e What should gender-specific alternatives to imprisonment for women offenders
look like, and why are they important?

e How can characteristics of female offenders, including care-taking
responsibilities, be taken into account from the sentencing stage onwards?

e What safeguards must be in place for 'protective detention’ of women?

e What standards exist and what measures can be taken to avoid imprisonment of
victims of trafficking?
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Imprisoning women — the cost

More than 625,000 women and girls are held in penal institutions around the world. As
we learned in Module 1, the majority are imprisoned for petty, non-violent offences and
do not pose a threat to society.

To refresh our memories, women offenders often...

e come from poor communities

e come from marginalised or minority communities

e have a history of domestic or sexual abuse

e have mental health issues and alcohol and drug dependency

e are the primary or sole carer for children and other dependent family members

Victims of violence
In New York’s prisons, 80 percent of women imprisoned for a violent crime in 2009 had
never been convicted of a prior crime. A large proportion were victims of domestic
violence. Many women do not reoffend. For example, of the 38 women convicted of
murder in New York and released between 1985 and 2003, not a single one returned to
prison.
Women who have committed violent crimes are often victims of violence themselves.

Mrs E's Case

Case Study
Offences are often a result of not having the money to pay fines or to afford bail.
Mrs E’s case is an example of when the inability to pay a fine results in imprisonment.

Open Mrs E's case file to learn about her story.

Mrs E, a female in her 30s, was held at one of Ghana’s women’s prisons with her baby.
She told her story:

“A man came... and beat me at the farm where [ was working. | used a cutlass to stop
him, and | cut him [on his arm]. They fined me 350 cedi [around US$200] but | have no
money and no one to pay. I do not know who the baby’s father is and my mother died.
Only my father is left.”

Because she did not have US$200 to pay the fine, Mrs E is serving three years'

imprisonment. Current policy says that when her baby daughter is weaned or reaches one
year of age, she will be placed in foster care until Mrs E is released.
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Prison is an ineffective and often damaging solution for women offenders. Prisons are
designed for men and very often do not meet the needs of women effectively. This
jeopardises their ability to lead safe, law-abiding lives post-release.

The cost on children and family

Millions of children worldwide have a parent in prison. Tens of thousands of children
live with their parent in prison. Even in cases of short prison terms, part or all of a
childhood spent inside a prison can have a damaging impact on a child’s physical and
emotional well-being. This may increase the likelihood of the child’s institutionalisation
or imprisonment in the future.

In many countries, it is not uncommon for a woman to lose custody of her children even
while in pre-trial detention, and presumed innocent of the alleged offence.

Pre-trial detention

Prisoners in pre-trial detention are detainees who have been arrested in a criminal case,
but have not yet been charged or sentenced and hence are awaiting a criminal proceeding.
They are therefore to be presumed innocent until found guilty (presumption of
innocence). They are also often referred to as prisoners on remand, untried or un-
convicted prisoners. This does not include the initial deprivation of liberty by the police
or law enforcement officer.

The economic cost on imprisoned women
Sending a woman to prison often results in economic problems upon her release. These

can include barriers to accessing employment, educational opportunities and health
insurance coverage, and finding affordable housing.
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These costs can be avoided by keeping women out of prison where imprisonment is not
necessary or justified.

Prison as a last resort

There is growing international acceptance that imprisonment should be a last resort. The
UN Special Rapporteur on Extreme Poverty and Human Rights argued that “States must
only have recourse to detention and incarceration when it is necessary to meet a pressing
societal need, and in a manner proportionate to that need.”

Tokyo Rules

The Tokyo Rules set out a fundamental principle to increase the use of non-custodial
sanctions and measures instead of imprisonment. They outline types of alternatives that
may be used by authorities.

Non-custodial measures are alternatives to imprisonment for cases of pre-trial detention,
while non-custodial sanctions mean that a sentence other than imprisonment is handed
down following conviction of a criminal offence. These can include fines, restitution to
the victim, a suspended or deferred sentence of imprisonment, probation and judicial
supervision. Another form of alternative sanction is community service, which involves
an offender working without pay for a certain number of hours benefiting the community.

Alternatives

Why are alternatives to imprisonment often not used to respond to women’s offending?
The same criteria are usually applied to men and women at the sentencing stage. The
typical background of women offenders, their caring responsibilities and the usually
lower security risk they pose to others are rarely taken into account. This means that
many women are imprisoned even though their social reintegration needs would be much
better served by a non-custodial measure or sanction.
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There is a shortage of alternatives to prison that are suited to and meet women offenders’
needs. This hinders the use of alternative non-custodial measures and sanctions by
authorities and courts. For example, in some countries mothers are more likely to be
imprisoned because the alternatives may be regarded as unsuitable because there are no
childcare facilities.

In England it was found that sentencers appeared reluctant to fine women and instead
would issue more severe community penalties. Because of this, in the event of a
subsequent conviction, such women could be given even more severe sentences because
a step had been skipped on the sentencing ladder.

Bangkok Rules 57, 58 and 59 encourage the development and implementation of
alternatives to imprisonment, and provide guidance on measures that can be taken to
reduce imprisonment of women. This is in line with the UN Standard Minimum Rules for
Non-custodial Measures (Tokyo Rules, 1990) which the Bangkok Rules supplement.

Rule 57

The provisions of the Tokyo Rules shall guide the development and implementation of
appropriate responses to women offenders. Gender-specific options for diversionary
measures and pretrial and sentencing alternatives shall be developed within Member
States’ legal systems, taking account of the history of victimization of many women
offenders and their caretaking responsibilities.

Rule 58

Taking into account the provisions of rule 2.3 of the Tokyo Rules, women offenders shall
not be separated from their families and communities without due consideration being
given to their backgrounds and family ties. Alternative ways of managing women who
commit offences, such as diversionary measures and pretrial and sentencing alternatives,
shall be implemented wherever appropriate and possible.

Rule 59

Generally, non-custodial means of protection, for example in shelters managed by
independent bodies, non-governmental organizations or other community services, shall
be used to protect women who need such protection. Temporary measures involving
custody to protect a woman shall only be applied when necessary and expressly requested
by the woman concerned and shall in all cases be supervised by judicial or other
competent authorities. Such protective measures shall not be continued against the will of
the woman concerned.
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Diversionary measures

When a woman is arrested for an alleged crime, if they do not pose a risk to society the
police should have the option to issue a diversion. They should have the option to issue
gender-sensitive non-custodial orders, such as participation in rehabilitative activities.

Diversionary measures can provide a suitable response to women offending, without
severely disrupting the lives and care of their family and children and their employment.

Gender-sensitive diversionary measures can be more effective in women’s social
reintegration in some cultures. For example restorative justice processes give victims the
chance to tell offenders the impact of their crime, to get answers to their questions and to
receive an apology, and give offenders the chance to understand the impact of their
actions and to do something to repair the harm. Restorative justice may take place as an
alternative to prosecution for less serious crimes, when an offender has pleaded guilty in
court but before sentence, after sentence, in prison or in the community.

Alternatives to pre-trial detention can avoid the high social and economic cost of pre-
trial detention. Remember that any such alternative must be gender-specific. For
example, is it practically possible for a woman to report to the police each day if she has
a young child and no means of transport?

A prison sentence should be the last resort. Non-custodial sanctions enable the common

problems leading to a woman’s offence to be addressed, and take account of any history
of victimisation and caretaking responsibilities.
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Drug courts are one example of an alternative system for women with drug dependencies.
They use the leverage of the criminal justice system and its potential sanctions to provide
a judicially supervised programme of substance dependency treatment and other services.
While drug courts aim to address an individual’s immediate offence, their longer-term
goals are to promote an individual’s recovery and reintegration into the community,
thereby helping to end recidivism.

To understand more fully why diversionary measures are important, let’s look at the
issues of pre-trial detention.

Pre-trial detention

Many women are in prison during criminal investigations. They have not been tried, and
some may not have been charged. They may well be innocent. This type of detention is
not a sanction, but rather a measure to safeguard a criminal procedure.

People awaiting trial should not necessarily be kept in detention. There needs to be
reasonable suspicion that the person has committed the offence. Imprisonment must be
necessary and proportionate to prevent them from absconding, committing another
offence or interfering with the course of justice during pending procedures. Prison on
remand is not legitimate when this objective can be achieved through other, less intrusive
measures. Such measures may include:

bail

seizure of travel documents

requirement to appear before the court as and when required

not to interfere with witnesses

periodic reporting to police or other authorities, electronic monitoring, or curfews

These types of less intrusive measures are important given the consequences of pre-trial
detention of women.

Consequences of pre-trial detention of women

Bangkok Rule 57 recognises the cost of the excessive use of pre-trial detention that
women are often exposed to and promotes the use of alternatives. The excessive pre-trial
detention of women is due to factors such as not being able to afford bail or legal
representation to challenge the detention, factors which affect women more so than men.

Rule 57

The provisions of the Tokyo Rules shall guide the development and implementation of
appropriate responses to women offenders. Gender-specific options for diversionary
measures and pretrial and sentencing alternatives shall be developed within Member
States’ legal systems, taking account of the history of victimization of many women
offenders and their caretaking responsibilities.
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Even when detained for short periods of time, women experience physical, emotional,
and social consequences of pre-trial detention which can be acute and endure long after
detention ends. Women often lose their jobs and homes. They are separated from their
children and worry about their welfare. Their relationships with their spouses and
partners may also be harmed.

Any decision about alternative pre-trial detention measures should be gender-specific.
For example, should bail imply regular reporting to authorities, transport to the respective
police station or court must be affordable and feasible, and must not jeopardise caretaking
responsibilities.

What about alternatives for convicted women?

Non-custodial sanctions

When sentencing a convicted woman offender, consideration should be given to the
woman’s background and reasons that have led her to commit the offence. The sentence
should provide assistance to help the woman overcome the reasons that led to the
criminal behaviour.
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Non-custodial sanctions are an alternative sanction to imprisonment and aim to:
e address the underlying causes of offending behaviour

¢ take into account the relationship between the offender, the victim and the wider
community by considering the rehabilitative needs of the offender, the protection of
society and the interests of the victim

Non-custodial sanctions have been shown to be much more effective than imprisonment
in reducing female re-offending and in promoting lasting rehabilitation. For example,
since a large proportion of women prisoners have mental healthcare needs, are drug-
and/or alcohol-dependent, or suffer from the trauma of domestic violence or sexual
abuse, sending them to a suitable gender-appropriate treatment programme addresses
their needs much more effectively than the harsh environment of prisons.

Let’s look at two examples of non-custodial sanctions in more detail.
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Circle Sentencing

In Canada circle sentencing is used as an alternative to imprisonment. Participants
include the judge, defence counsel, prosecutor, police officer, the victim and the offender,
and their respective families, and community residents. Participants sit facing one another
in a circle and discuss the case. Discussions are designed to reach a consensus about the
best way to resolve the conflict and resolve the case. A fundamental principle of circle
sentencing is that the sentence is itself less important than the process used to arrive at an

outcome or a sentence.

Fines

Fines are among some of the most frequently employed alternatives to imprisonment.
They must be calculated so that they do not disproportionately disadvantage the poor.
Sweden and Finland use a system of ‘day fines’ to overcome any discrimination against
the poor. Each fine is fixed in relation to the seriousness of the crime. For example, if a
crime is valued at 20 ‘days’, each day might be valued at $1 for a poor person and $20 for

a richer person.
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Other non-custodial measures and sanctions

Other non-custodial measures and sanctions include caution, curfew orders and electronic
monitoring.

Alternatives to imprisonment — suited to women

Because of the specific needs of women offenders, developing and implementing
alternatives to imprisonment requires a gender-specific ‘lens’. Bangkok Rule 60 provides
guidance on the types of services that may constitute alternatives to detention for women
offenders.

Rule 60: Appropriate resources shall be made available to devise suitable alternatives for
women offenders in order to combine non-custodial measures with interventions to
address the most common problems leading to women’s contact with the criminal justice
system. These may include therapeutic courses and counselling for victims of domestic
violence and sexual abuse; suitable treatment for those with mental disability; and
educational and training programmes to improve employment prospects. Such
programmes shall take account of the need to provide care for children and women-only
services.

Gender differences in substance dependence

It is recognised that there are gender differences in substance dependence and related
complications that require different treatment approaches. In the delivery of community-
based programmes, women may need gynaecological care, skills for negotiating safer
sex, and opportunities to discuss issues such as violence and pregnancy.

Care-taking responsibilities

In issuing non-custodial sanctions, the possible care-taking responsibilities of a woman
must be kept in mind, to ensure that it is possible for mothers to participate in
community-based programmes.

Women-only services

As mentioned in Bangkok Rule 60, women-only services provide opportunities, for
instance for victims of violence to be in a place of safety from male violence, and may
also help women overcome the stigma and shame they experience in cases of substance
use.

Ensuring transport

Issues of access should be addressed to ensure the effective functioning of non-custodial

programmes. This includes ensuring transport to women living in rural areas and
providing free-of-charge services.
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Case Study

Centre 218 in Scotland shows how a gender-sensitive approach to providing a
community-based programme contributes to addressing the root causes of women
offending. The centre provides a safe environment for women offenders and adopts a
person-centred approach where each woman has an individually-tailored programme
based on her needs.

Now that we have a better understanding of why alternatives to imprisonment are
important and how these alternatives can be gender-sensitive, we will look at how to
apply this at the sentencing stage.

Factors in sentencing women offenders

Bangkok Rule 64 states that non-custodial sentences are to be preferred where possible
for pregnant women and women with dependent children, while Rule 61 requires that at
the sentencing stage mitigating factors should be considered.

Rule 64

Non-custodial sentences for pregnant women and women with dependent children shall
be preferred where possible and appropriate, with custodial sentences being considered
when the offence is serious or violent or the woman represents a continuing danger, and
after taking into account the best interests of the child or children, while ensuring that
appropriate provision has been made for the care of such children.

Rule 61

When sentencing women offenders, courts shall have the power to consider mitigating
factors such as lack of criminal history and relative non-severity and nature of the
criminal conduct, in the light of women’s caretaking responsibilities and typical
backgrounds.

What are these factors?
Check your understanding

What mitigating factors are given in Bangkok Rule 61? (Select all that apply)

Lack of criminal history

Severity and nature of the criminal conduct

Caretaking responsibilities

Background of women offenders - do they experience domestic violence? Do they
live in poverty or with a drug addiction?

e Marital status
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Correct Answer: The marital status of a woman should not be considered by the courts
when sentencing women offenders. Rule 61 however does list mitigating factors such as
lack of criminal history, severity and nature of the crime, caretaking responsibilities and
background of women offenders.

When may imprisonment be appropriate for women offenders?

Imprisonment should only be considered where

The offence is serious or violent

The woman represents a continuing danger to society

The best interests of the child/children are met

There is appropriate provision of care for the children or other dependents of the
offender, such as elderly or relatives with disabilities

You should now be ready to apply gender-sensitive sentencing to two case-studies.

Case Study: Mrs M

Mrs M is 35 years old and a single mother of three boys, aged 8, 12 and 16. She has been
convicted of 40 counts of credit card fraud, committed while she was under a suspended
sentence for similar offences. The family lives in an area affected by gang violence and
drugs.

Mrs M has already spent four months in prison, one month while awaiting trial before
having been granted bail and three months serving her sentence before being released on
bail. The delay in finalising the matter provided her with the opportunity to demonstrate
her capacity to develop business activities and increase her income.

Which of the following issues are central to a gender-sensitive sentencing of Mrs M?
(Select all that apply)

e Mrs M comes from an impoverished background

e The potential impact on Mrs M's children from a prison sentence for their mother

e Whether there would be any other caretaker for the children if Mrs M were to be
imprisoned

e The relative non-severity (non-violence) of the criminal conduct
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Outcome

This case went before South Africa’s Constitutional Court in 2007. Mrs M appealed to
the court after being sentenced in the lower district court. The magistrate in the lower
district court asked Mrs M whether her children would have somewhere to live if she was
sent to prison. Satisfied that the children would not end up on the street, he sentenced Mrs
M to a prison term of four years.

The Constitutional Court held that the enquiry of the magistrate into the welfare of her
children was inadequate since the magistrate had failed to do such things as seek a social
worker report. The ruling noted that various crucial issues had been overlooked,
including:

¢ the quality of alternative care available

¢ the potential impact moving the three children would have on schooling and other
activities

e how the children would be financially supported in Mrs M’s absence.

A social worker report was requested for the appeal. This revealed that Mrs M’s
imprisonment would result in the children’s separation. They would also lose their home,

neighbourhood and school routine.

Considering the impact on Mrs M’s children, the Court overturned the imprisonment
sentence in order to protect the human rights of Mrs M’s children.
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The court gave Mrs M a suspended sentence holding that she would not be sent to prison
as long as she did not commit another offence that involved dishonesty. The sentence
also included conditions that Mrs M would:

e Repay the persons she defrauded
e Go to counselling
e Undertake community work for ten hours per week for three years

Judge Albie Sachs explains the decision

"We could have said the children’s rights must be considered but sent Mrs M to jail
anyway, perhaps for a lesser term. But that would not have changed anything."

"The minute my colleague spoke to me about the importance of the three teenage
children of Mrs M, | started to see them not as three small citizens who had the right to
grow up into big citizens but as three threatened, worrying, precarious, conflicted young
boys who had a claim on the court, a claim on our society as individuals, as children, and
a claim not to be treated solely as extensions of the rights of the mother, but in their own
terms."

The verdict set a legal precedent. In addition to ensuring the children had alternative care
arrangements, the court looked at the full impact of imprisonment of their mother.

Rule 64 of the Bangkok Rules reflects these principles which are grounded in the UN
Convention on the Rights of the Child. The Convention requires any decision where
children are involved to be based on the best interest of the children.

“Every child has his or her own dignity. If a child is to be constitutionally imagined as an
individual with a distinctive personality, and not merely as a miniature adult waiting to
reach full size, he or she cannot be treated as a mere extension of his or her parents,
umbilically destined to sink or swim with them.” (Paragraph 18 of the verdict)

Rule 64

Non-custodial sentences for pregnant women and women with dependent children shall
be preferred where possible and appropriate, with custodial sentences being considered
when the offence is serious or violent or the woman represents a continuing danger, and
after taking into account the best interests of the child or children, while ensuring that
appropriate provision has been made for the care of such children.

Remember!
Some of the Bangkok Rules address issues equally relevant for male and female

offenders and prisoners, including “those relating to parental responsibilities, some
medical services, searching procedures and the like”.
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See Bangkok Rules Preamble, Paragraph 12.

In cases where the court decides that a prison term is unavoidable, it has to take some
responsibility for what happens to the children as a result, and take reasonable steps to
minimise any damage.

Preamble, Paragraph 12: “Some of these Rules address issues applicable to men and
women prisoners, including those relating to parental responsibilities, some medical
services, searching procedures, and the like, although the Rules are mainly concerned
with the needs of women and their children. However, as the focus includes the children
of imprisoned mothers, there is a need to recognize the central role of both parents in the
lives of children. Accordingly, some of the Rules contained in this document would apply
equally to male prisoners and offenders who are fathers.”

Let's look at the case file of Ms K who is from the United States.

Ms K's case
At 15 years old, Ms K married Eddy and was pregnant with their first child one year
later. After a few happy years together, Eddy began to violently attack Ms K. Once, she
had to stay in hospital for two months.
One day when Eddy was drunk he attacked and strangled her. When she started to black
out: “I just reached out and found something. I didn’t know what it was, but it was a little

steak knife. [ was trying to get him off me, I stabbed him.”

Ms K had no criminal record or history of violence. Her son was seven years old at the
time and was traumatised by the death of his father and arrest of his mother.

Ms K pled guilty and was sentenced to five years of probation, conditioned on her
participation in a programme designed for women who were convicted and victims of
domestic violence. She credits this programme with helping her understand her past and
move forward.

Ms K explains:

“It gave me the ability I needed to find myself, to be more empowered and have my own
voice. My self-worth had been based on Eddy, a man who screamed hurtful words at me
and beat me. [The programme] allowed me to rebuild my life because they gave me
unwavering support that empowered me to develop myself.”

Probation

The release of an offender from detention under conditions such as supervision.

Women are not only imprisoned for an offence, or an alleged offence.
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So-called “protective detention”

In some countries, prisons are used as places of ‘protection’ for victims of violence. It is
an extreme and vivid example of the thin line between victimisation and imprisonment.

Usually there are shelters or safe houses run by NGOs or social welfare systems for
victims of violence. However, the demand for safe houses is regrettably often higher than
what is available. This often results in women being placed in sections of detention
facilities or prisons as a measure of protection.

Bangkok Rule 59 provides specific conditions for situations when women are held in
custody to protect them from violence, including:

o Protective detention must be temporary and only used when necessary

e \Women must express a desire in writing to receive such measures of protection

e \Women are to be free to leave whenever they wish, having received all information
including the risks they may face

o Detention facilities should be independently monitored

o Staff should be trained to respond to particular needs including trauma

e Accommodation must be strictly separate from prisoners

e Psycho-social assistance and legal aid should be offered
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Rule 59

Generally, non-custodial means of protection, for example in shelters managed by
independent bodies, non-governmental organizations or other community services, shall
be used to protect women who need such protection. Temporary measures involving
custody to protect a woman shall only be applied when necessary and expressly requested
by the woman concerned and shall in all cases be supervised by judicial or other
competent authorities. Such protective measures shall not be continued against the will of
the woman concerned.

Maysun Shobaki's case of 'protective detention' in Jordan illustrates the issues with this
type of detention.

Ms Shobaki was raped by her brother and nephew and became pregnant as a result. The
doctor who examined her called the police because she was unmarried. Ms Shobaki was
detained in a correction centre in Amman for at least 10 years.

Her nephew was sentenced to seven years’ imprisonment, and she received three and a
half years’ sentence for unlawful sex. Even after serving her time, the Governor insisted
that she remain in the facility for her own protection, until she obtain a sponsor, or get
married. She considered suicide because she was not permitted to leave and saw this as
the only way to “recover her freedom”.

e Custody as a means of protection must only be a temporary measure

e Such protective measures shall not be continued against the will of the woman
concerned

e Custody to protect a woman shall only be applied when necessary and expressly
requested by the woman concerned in writing

We will now look at imprisoned victims of trafficking, a vulnerable group of women who
increasingly find themselves in prison.
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Locking up victims of trafficking?

Trafficked persons are subjected to multiple human rights abuses (such as violence or
forced prostitution) and are often victims of crime whether or not the persons responsible
for the trafficking are identified, arrested, charged, prosecuted or convicted. Sometimes
victims of trafficking are detained or charged for breaching immigration rules or for their
involvement in illegal activities because they have been trafficked.

Every country in the world is affected by human trafficking, whether as a country of
origin, transit or destination for victims.

Sexual exploitation in numbers

Sexual exploitation is by far the most commonly identified form of human trafficking,
accounting for 79 percent of trafficking. This is followed by forced labour (18 percent). A
disproportionate number of women are involved in human trafficking as victims and as
culprits. Sometimes former victims become perpetrators of human trafficking, as a means
of escaping their own victimisation. In China, it is estimated that about 70 percent of
women in prison are “secondary offenders” who have aided men in crimes like
trafficking in women and children or organising prostitution.
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Legal framework on human trafficking

"The lack of specific and/or adequate legislation on trafficking in persons at the national
level is one of the major obstacles in the fight against trafficking. It is not sufficient to
criminalize some underlying offences of human trafficking, but human trafficking in its
entirety needs to be criminalized.” (Excerpt from the Toolkit to Combat Trafficking in
Persons, Global Programme against Trafficking in Human Beings, United Nations,
2006 )

To remedy the lack of specific and adequate legislation on trafficking in persons, the
United Nations adopted the UN Convention against Transnational Organized Crime, and
its Protocol.

Bangkok Rule 66 indicates that States should make maximum effort to ratify the
Convention and its supplementary Protocol, and incorporate their provisions into
domestic law.*

Rule 66: Maximum effort shall be made to ratify the United Nations Convention against
Transnational Organized Crime and the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children, supplementing the United
Nations Convention against Transnational Organized Crime to fully implement their
provisions so as to provide maximum protection to victims of trafficking in order to avoid
secondary victimization of many foreign-national women.

What standards exist on victims of trafficking?
Whilst the UN Convention against Transnational Organized Crime, and its protocol do
not oblige states to stop the prosecution of trafficked people, multiple other international
and regional guidelines, action plans, declarations and resolutions urge states to do so. 2
Key instruments include:
e Convention of Council of Europe on Action against Trafficking in Human Beings

e United Nations Human Rights Principles and Guidelines on Human Rights and
Human Trafficking

1 Has your country ratified the Convention and its Protocol? To find out, please see this
website:

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XVIII-
12&chapter=18&Ilang=en.

2 To read more in the UNODC's toolkit to combat trafficking in persons, please see this
website: http://www.unodc.org/documents/human-
trafficking/HT Toolkit08 English.pdf.
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What international standards say

e A trafficking victim should be given at least 30 days to recover and escape the
influence of traffickers before he or she must make a decision on whether to cooperate
with the police

e Trafficked persons should not be detained, charged or prosecuted for illegal entry into
a country or for violating other immigration laws

o Trafficked persons should be effectively protected from retaliation by traffickers,
before and after testifying, including by issuing resident permits and providing protection
measures, e.g. protecting their identity

¢ Victims should not be prosecuted for trafficking-related offences, such as holding false
passports, or prostitution

e Regardless of whether prostitution is legal or not, sex work should not be a
prosecutable offence, even if the person agreed to work in the sex industry

Summary: Non-custodial measures
You have nearly finished Module 2. We learnt about the cost of imprisoning women, and
of pre-trial detention, and about alternatives to imprisonment. In looking at alternatives,
we considered what it means to make these gender-specific as well as what factors should
be considered in sentencing women offenders. We looked at a case of where women are
imprisoned under ‘protective detention’ and what measures should be taken to ensure
their rights are respected. Finally we looked at the laws on victims of trafficking.

Module 2 Assessment

You can now answer 3 questions to assess your understanding.

1. Women offenders should never be sent to prison and should always be given a
non-custodial sentence. True or false?
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False. Women are not exempt from sentences involving imprisonment. However,
Bangkok Rule 57 acknowledges that the majority of women offenders are victims
themselves, have children and do not pose a serious threat to society. Because of this,
non-custodial sentences may be more appropriate. This is in line with the UN "Tokyo
Rules' (1990) which set out a fundamental principle to move towards an increased use of
non-custodial sanctions and measures as an alternative to imprisonment. Moreover,
Bangkok Rules 61 and 64 outline considerations that should be taken into account at the
sentencing stage.

1. If awoman offender has committed a violent crime, she should go to prison
regardless of her care-taking responsibilities and potential impact on the woman's
children. True or false?

False. If a woman offender committed a violent or otherwise serious crime, a custodial
sanction can be considered. However, Bangkok Rule 64 states that even in this case, the
best interest of the child or children have to be taken into consideration in the
determination of the sentence.

2. In cases where there are no safe alternatives to protect women from violence, the
State has an obligation to place such women in custody in a prison or other formal
detention centre, provided the accommodation is separate from prisoners. True or
false?

False. Bangkok Rule 59 prescribes strict and narrow criteria for when protective
detention can be used. The obligation of the state is to protect a woman in danger using
measures that don't involve detention. If at all, such "protective detention" is a last,
temporary resort. It must only be used when necessary and when expressly requested in
writing by the woman in need of protection. The woman concerned must be free to leave
whenever she wishes, having received all relevant information, including the risks she
may face.

79



EiR. HARBSRALMA R THFCEZART; B8 (MUY HN 57 %
N, KEBDEHERILEAEGAZTEE, AEHLF/L&, MAHATLSERBE.
Eitk, EHRELATEEANEGE. WSHEESE (ERHE) (1990) 8F, (FX
HE) TTEEAREN, SEEMEAIEMZHZRTIFEEERER. B, (2
HHMY N 61 K 64 iR S AT E EHEE.

= WEERALTRAOFET, BEAMK, MAREREERERE, BBFEA
MESXEFZERFTM. ERTIHEIR?

BiR. MHLANLTRNIRTERIT, FETEERERNT. (B (2AHN) A
T 64 BARHIEE, BIfELNL, FLMI&RERN T HARAEERETUEE,

=, HAREREEEFRIFALEZRAON, ERGREFERETEMNE
HittEMpmBE+ L, EREEBESHIEXRES . ERTEHER?

SR, (SEMN) M 59 iTIRTARMRAATE, ST RPN
#, ERAHEIENSOEERESLRRNEAL, T [RPHE% ] AT
BB, ISEHE. RPN R NP RSN, R RES R
LUBSHRBHER. ANEFEHLEE (GELBENORAR) T, %A%
IRAIBERT AT B T .

80



Module 3

Pregnant Women, Breastfeeding Mothers, and Mothers with Children in Prison
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Module 3: Pregnant women, breastfeeding mothers and mothers with children in prison

This module covers the standards which relate to particular support for women in prison who are
pregnant, breastfeeding mothers and mothers with children. It also looks at what the Bangkok
Rules say on the sensitive and complex issue of deciding whether children should stay with their
mothers in prison, and if so what type of treatment children should receive.
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Learning objectives: Pregnant women, breastfeeding mothers and mothers with children in
prison

In this module you will address the following questions:

e How should prison healthcare services provide pre-natal and post-natal treatment and
care of women prisoners?

e What should be taken into consideration when deciding whether or not a child should
stay in prison with his or her parent?

e When children are staying in prison with their parent, what measures should prison
administrations implement to comply with international standards?

Since the adoption of the Standard Minimum Rules in 1957, the number of women in prison has
grown worldwide. This includes pregnant women, breastfeeding mothers and women with
children staying with them in prisons. Building on the Standard Minimum Rules, the Bangkok
Rules introduce further guidance on healthcare and other needs of these women as well as the
needs of their children.

Pregnant women

Healthcare services in prison are often under-resourced and understaffed. As a consequence,
healthcare provisions often fall below the standard of healthcare women receive in the
community, and imprisoned pregnant women rarely receive adequate ante- and post-natal care.
Sometimes healthcare is limited to trying to cope with serious health concerns such as HIV or
tuberculosis (TB).
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Ante- and post-natal care

For example, Amnesty International reported that one pregnant prisoner in Ghana had to pay her
own taxi fare or walk 30 minutes to the hospital accompanied by an officer when the prison did
not have a vehicle to take her to the hospital for her monthly check-ups.*

Rule 28 of the Mandela Rules and Bangkok Rule 48 provide guidance on the support needed
by women in this context.

Mandela Rule 28

In women'’s institutions there shall be special accommodation for all necessary pre-natal and
post-natal care and treatment. Arrangements shall be made wherever practicable for children to
be born in a hospital outside the institution. If a child is born in prison, this fact shall not be
mentioned in the birth certificate.

! To see a story that illustrates some of the issues that arise from not receiving adequate pre-natal care, please watch
this video: https://www.youtube.com/watch?v=kdeZ7gHWJSA.
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Rule 48

1. Pregnant or breastfeeding women prisoners shall receive advice on their health and diet under
a programme to be drawn up and monitored by a qualified health practitioner. Adequate and
timely food, a healthy environment and regular exercise opportunities shall be provided free of
charge for pregnant women, babies, children and breastfeeding mothers.

2. Women prisoners shall not be discouraged from breastfeeding their children, unless there are
specific health reasons to do so.

3. The medical and nutritional needs of women prisoners who have recently given birth, but
whose babies are not with them in prison, shall be included in treatment programmes.

Check Your Understanding

Rule 23 of the Standard Minimum Rules and Bangkok Rule 48 provide guidance on the support
needed by women in this context. Read the two Rules and find what is missing from the checklist
for prison authorities. Consider what part of Bangkok Rule 48 has not been included in this
checklist:

Checklist

e Are pregnant women accommaodated in cells or dormitories with adequate hygiene and
sanitary facilities, regular access to hot water, ventilation, fresh air and heating?

e Are pregnant women and women who have recently given birth examined regularly by a
qualified healthcare practitioner? Does this include a programme of health and a diet
customized for each woman?

e Are the nutritional and other healthcare requirements of these women provided for by the
prison authorities?

e s written information provided about the key issues related to pregnancy, giving birth
and healthcare following the delivery of the baby? Does this include what they can do to
improve their and their children’s health and how to prepare for delivery?

e Is such information provided in multiple languages, including those languages most
frequently spoken among women prisoners in a particular prison, and is it explained
orally illiterate women?
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What part of the Rule has not been included in this checklist?

o Nutritional requirements of pregnant prisoners
o Information about pregnancy, giving birth and healthcare for pregnant prisoners
o Guidance on breastfeeding mothers

Correct answer: The Checklist lacks a point on sub paragraph (2) of Rule 23 which requires
that women who want to breastfeed their children be allowed to do so. A flexible prison regime
IS important so that mothers can choose whether to breastfeed or not, except if there is a medical
reason not to do so.

Important!

Bangkok Rule 48(3) draws attention to women who have given birth shortly before their
admission to prison, but whose children remain outside. Women prisoners who have recently
given birth but are not living with their babies in prison also need to be provided with post-natal
treatment and support. When a baby is not in prison with her or his mother the healthcare needs
of the mother can easily go unnoticed.

Children of imprisoned parents
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As discussed earlier in the course, there are millions of children around the world affected by the
imprisonment of one or both parents.
The statistics

Here is a snapshot from around the globe showing how many imprisoned women are mothers
and the number of children in prison them.

Georgia

In Georgia, 82 per cent of 290 women interviewed in prison have children.
Armenia

In Armenia 71 per cent of 142 women interviewed have children.

South Africa

In South Africa in 2007, 168 babies were in prisons with their mothers.
Afghanistan

Of 56 women interviewed in a prison in Kabul, 78.5 per cent were mothers and 43 children were
living with their mothers in prison.

Brazil

In Brazil’s largest women’s prison 87 per cent of prisoners are mothers.
United States

In the US over 66,000 women in prison are mothers of children.
Russia

In Russia 80 per cent of convicted women are mothers.

United Kingdom

In the UK 66 per cent of women prisoners are mothers, with 55 per cent having at least one child
under 16 years of age.
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Lebanon

In Lebanon 49 per cent of female inmates have children under 16.

Rwanda

In Rwanda 45 per cent of female prisoners have children under 16 years old.
Remember!

Bangkok Rule 64 states that where possible non-custodial sentences are preferable for pregnant
women and women with dependent children.

Rule 64

Non-custodial sentences for pregnant women and women with dependent children shall be
preferred where possible and appropriate, with custodial sentences being considered when the
offence is serious or violent or the woman represents a continuing danger, and after taking into
account the best interests of the child or children, while ensuring that appropriate provision has
been made for the care of such children.

Promising practice: New York
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A successful programme for convicted female offenders in New York, United States, allows
homeless mothers to serve their sentences in community residences instead of sending them to
prison. In 2008 Drew House was opened to house homeless convicted mothers and help them
retain custody of their children. An alternative to imprisonment, the women must observe a

curfew and sign in and out. They must also make weekly visits to treatment centres and monthly
visits to their supervising case officer.

Should children live in prison with their mothers?

When a woman with a young child receives a prison sentence, a difficult question arises: should
the child be separated from his/her mother or accompany her into prison? Since women are often

the main or sole caretaker of children in most regions, this is a complex challenge faced in many
countries.®

3 To watch an English-language video clip about a women’s prison in Kabul, Afghanistan, and the impact custody
has on the children that are housed in prison with their mothers, please watch this video:
https://www.youtube.com/watch?v=4nBCDuf6 WLE.
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Remember!

Paragraph 12 of the preliminary observations of the Bangkok Rules states that some rules
apply equally to male prisoners and offenders who are fathers. This includes those Rules related
to parental responsibilities.

Bangkok Rule Preliminary Paragraph 12: Some of these rules address issues applicable to
both men and women prisoners, including those relating to parental responsibilities, some
medical services, searching procedures and the like, although the rules are mainly concerned
with the needs of women and their children. However, as the focus includes the children of
imprisoned mothers, there is a need to recognize the central role of both parents in the lives of
children. Accordingly, some of these rules would apply equally to male prisoners and offenders
who are fathers.

What is the “best interests of the child” principle?

In the UN Convention on the Rights of the Child the term “best interests” broadly describes the
well-being of a child. A child's well-being is determined by a variety of individual
circumstances. Its interpretation and application must conform with international law.
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Best interests

In most prison systems, there is legislation stipulating the maximum age children can stay with
their mothers, which usually ranges from six months to six years. Usually these laws are applied
rigidly with little consideration of the individual circumstances and needs of each child. Often
officials pay little attention to the implications of a policy that separates children from their
mothers at a young age. Such a policy fails to assess the relevant factors in individual cases.

The best interests of the child should be the primary consideration in any decision on whether to
allow children to stay with their mothers in prison. This is provided for in Bangkok Rules 49
and 52, and Article 3 of the Convention on the Rights of the Child.

Convention on the Rights of the Child
Article 3
1. In all actions concerning children, whether undertaken by public or private social welfare

institutions, courts of law, administrative authorities or legislative bodies, the best interests of the
child shall be a primary consideration.
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Rule 52

1. Decisions as to when a child is to be separated from its mother shall be based on individual
assessments and the best interests of the child within the scope of relevant national laws.

2. The removal of the child from prison shall be undertaken with sensitivity, only when
alternative care arrangements for the child have been identified and, in the case of foreign-
national prisoners, in consultation with consular officials.

3. After children are separated from their mothers and placed with family or relatives or in other
alternative care, women prisoners shall be given the maximum possible opportunity and facilities
to meet with their children, when it is in the best interests of the children and when public safety
IS not compromised.

Rule 49

Decisions to allow children to stay with their mothers in prison shall be based on the best
interests of the children. Children in prison with their mothers shall never be treated as prisoners.
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Child welfare agencies should have primary responsibility for assessing what the best interests of
the child are, in coordination with healthcare specialists and others involved with the child in
prison. The decision-making process should be inclusive of the mother and child.

Children’s participation is required by Article 12 of the Convention on the Rights of the Child
and was reiterated by the Committee on the Rights of the Child.

Convention on the Rights of the Child

Article 12

1. States Parties shall assure to the child who is capable of forming his or her own views the right
to express those views freely in all matters affecting the child, the views of the child being given
due weight in accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any
judicial and administrative proceedings affecting the child, either directly, or through a
representative or an appropriate body, in a manner consistent with the procedural rules of
national law.
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Case study: Ukraine
Policy:
In Ukraine, children born in prison can stay with their mothers up to the age of three, or in
exceptional cases, four. When they reach the age limit, children are put into orphanages. This can
make it difficult for mothers to stay in contact with and to monitor their children’s welfare.

Bangkok Rule 49

Decisions to allow children to stay with their mothers in prison shall be based on the best
interests of the children. Children in prison with their mothers shall never be treated as prisoners.

Bangkok Rule 52 (1)

1. Decisions as to when a child is to be separated from its mother shall be based on individual
assessments and the best interests of the child within the scope of relevant national laws.

Ukraine’s policy is not in compliance with Bangkok Rules 49 and 52(1).

The Bangkok Rules require maximum flexibility in making a decision. The decision should
always be justified by individual assessments and based on the principle of the best interests of
the child. Housing children in prison until the end of their mother's sentence or increasing the age
limit for how long children can be housed in prison are not appropriate measures as they do not
allow for individual assessments. Therefore the correct measures that could be implemented are:
e Remove the imposed age limit and replace with assessments of each case

e Base any decision on the best interests of the child

e Implement a process where both mother and child can express their views
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Check your understanding
Ben is nearly three years old and has lived in a rural prison with his mother since birth. He and
his mother have had no contact with his father, whose whereabouts are unknown. Below are
considerations that should form part of the assessment in deciding whether Ben should be moved
into alternative care based on the best interests of the child principle.
e Conditions in prison
e Quality of care expected to receive outside prison

e Remaining length of sentence of the mother

e Views of the child, mother and other family members

Best interests of the child
The principle ‘best interests of the child’ is enshrined in the Convention of the Rights of the
Child. It requires that all interactions with a child, and any decision-making that impacts on a
child must take into account what is in the best interests.
Separation process
The time following a decision to remove a child from his or her parent in prison and place him or
her in suitable alternative care can be a traumatic time for those involved. Therefore any
separation should be done in a sensitive manner. - See Rule 52(2):
Rule 52 (2)
The removal of the child from prison shall be undertaken with sensitivity, only when alternative

care arrangements for the child have been identified and, in the case of foreign-national
prisoners, in consultation with consular officials.
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Prison authorities and welfare agencies should provide information to the mother and child about
the alternative care arrangements. This should include information on how the mother and child
will be able to keep in contact with each other following the separation. After being separated,
the mother should have access to facilities to meet with her child and have the maximum time
possible with him or her.

Rule 52 (3)

After children are separated from their mothers and placed with family or relatives or in other
alternative care, women prisoners shall be given the maximum possible opportunity and facilities
to meet with their children, when it is in the best interests of the children and when public safety
is not compromised.

See the UN Guidelines for the Alternative Care of Children (adopted in 2009) for more guidance
on these issues.

Now that we have looked at what to consider when deciding whether a child should stay in
prison, we will address the conditions for children who are housed in prison.
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The treatment of children in prison with their mothers

Thousands of children around the globe spend some of their most formative years in prison with
their parent. This has an immense impact on their futures. The reality of prison overcrowding in
many parts of the world means that children end up living in poor conditions, with little or no
access to health services or education facilities.

Treatment of children

Bangkok Rule 49 aims to address this issue by requiring that children in prison with their
mothers shall never be treated as prisoners.

However, perhaps partly because they are not prisoners, prison policies, programmes, staff
training and budgets rarely take into account the needs of these children adequately.

Rule 49

Decisions to allow children to stay with their mothers in prison shall be based on the best
interests of the children. Children in prison with their mothers shall never be treated as prisoners.

The following shows three examples of prisons that have not provided for the healthcare and
well-being of children staying in prison.

Benin

In Benin’s Cotonou Prison it was reported that children up to the age of four were allowed to live
with their detainee mothers. However, the prison’s budget did not include children, either in the
provision of sleeping space or of food. As a result, women prisoners had to split their already
meagre rations to feed both themselves and their children.

Papua New Guinea

It was reported by the UN Special Rapporteur on Violence against Women that in one prison in
Papua New Guinea there was only a one-bed cell which sometimes had to house as many as
seven women and nine children. The prison did not provide food or other necessities for babies
and children.
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Ghana

Amnesty International found that in Ghana food was not allocated for babies in prison because
they were not regarded as inmates. Women with babies depended on help from prison guards,
visitors, churches and NGOs. However, not all prisoners received visitors and thus only received
additional food when fellow inmates shared with them.

Earlier in the course we looked at the prison’s obligations towards children in terms of searches,
admission into prison, registration, medical screening, etc. The Bangkok Rules also provide
guidance on adequate prison conditions for children housed with their mothers.

Prison conditions

Photo © Heidi Cerneka

To reduce the impact of living in prison, the Bangkok Rules require that efforts be made to the
extent possible to eliminate the differences between life inside and outside prison for children.
This includes efforts in the areas of healthcare, education and other activities.

The Rules also state that mothers with children in prison should be provided with the maximum
possible opportunities to spend time with their children (Rule 50).

Rule 50

Women prisoners whose children are in prison with them shall be provided with the maximum
possible opportunities to spend time with their children.
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Rule 51(2)

The environment provided for such children’s upbringing shall be as close as possible to that of a
child outside prison.

Promising Practice: India

- Photo © Sylvia Frissard
PRI and its partner organisation, Penal Reform and Justice Association (PRAJA), successfully
implemented a project in the State Jail for Women in Andhra Pradesh, India. The project enabled
children in prison with their mothers who were eligible for nursery school to attend the local
community school. This minimised the psychological damage caused by prison surroundings.

Below, read about other promising practices in implementing Bangkok Rules 50 and 51(2).

Mexico
At the Prevention and Rehabilitation Centre for Women in Jalisco, Mexico, an early-childhood

education facility for children aged six months to three years provided education at the same
standard as that in the community.
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Brazil

In a prison in the Brazilian state of Minas Gerais, the nursery centre was renovated and decorated
in a way that reduced the negative impact of typical institutional starkness.

Bangkok Rule 50

Women prisoners whose children are in prison with them shall be provided with the maximum
possible opportunities to spend time with their children.

Rule 51(2)

The environment provided for such children’s upbringing shall be as close as possible to that of a
child outside prison.

Bangkok Rules 9 and 51(1) give guidance on the provision of healthcare for children living
with their mothers in prison.

Rule 9

If the woman prisoner is accompanied by a child, that child shall also undergo health screening,
preferably by a child health specialist, to determine any treatment and medical needs. Suitable
health care, at least equivalent to that in the community, shall be provided.

Rule 51(1)

Children living with their mothers in prison shall be provided with ongoing health-care services
and their development shall be monitored by specialists, in collaboration with community health
services.

Check your understanding

Patricia, aged three, accompanies her mother into prison. During the admission process, Patricia
is seen by a pediatrician doctor and a child counsellor, who together draw up a plan for her
dietary and other healthcare needs. This is done in consultation with Patricia's mother and their
doctor outside of prison. The pediatrician schedules an appointment to see Patricia in 12 months
time and tells her mother to see the prison nurse if Patricia has any health issues.
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Which element of Bangkok Rules 9 and 51(1) is not complied with?

o The child shall undergo a health screening, preferably by a child health specialist

o Suitable healthcare, at least equivalent to that in the community, shall be provided to the
child

o The development of children living with their mothers shall be regularly monitored by
specialists

o The child shall be provided with ongoing healthcare services

Correct Answer: The admission process was compliant with the Rules in that a comprehensive
plan was drawn up in consultation with specialists and Patricia's mother. However, it is not
sufficient to schedule an appointment for a year later. Every child who is housed in prison should
be monitored regularly by qualified healthcare specialists. This would entail regular check-ups,
vaccinations, and any other preventative healthcare and treatment provided for children in the
community (see Rule 51). Furthermore, the psychological needs of children living in prison
should be closely monitored to assess any adverse effects of living in a closed institution.

Bangkok Rule 33(3) requires that prison staff be given basic training on the healthcare of
children so that they can respond appropriately in times of need and emergencies. This is in
recognition of the reality that in many prison systems specialist healthcare staff are not always or
immediately available to respond to these children’s needs.
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Rule 33 (3)

Where children are allowed to stay with their mothers in prison, awareness-raising on child
development and basic training on the health care of children shall also be provided to prison
staff, in order for them to respond appropriately in times of need and emergencies.

Other rules on children of imprisoned parents

As mentioned earlier, the Bangkok Rules are the first set of international standards that provide
guidance on the treatment of children living in prison with their parent.

BANGKOK RULES

Children of imprisoned parents

Health screening - Rule 9

Foreign national children - Rule 53
Staff training on children's health - Rule 33
Admission - Rule 12

HIV transmission prevention - Rule 14
Healthcare and hygiene- Rules 5 and 51
Decision to live in prison - Rule 52
Searches - Rule 21

Registration - Rule 3

Visiting - Rules 26 and 28

Childcare facilities - Rule 42
Disciplinary sanctions - Rule 23

Bangkok Rules about children
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Prevention of HIV transmission
Rule 14

In developing responses to HIV/AIDS in penal institutions, programmes and services shall be
responsive to the specific needs of women, including prevention of mother-to-child transmission.
In this context, prison authorities shall encourage and support the development of initiatives on
HIV prevention, treatment and care, such as peer-based education.

Searches
Rule 21
Prison staff shall demonstrate competence, professionalism and sensitivity and shall preserve
respect and dignity when searching both children in prison with their mother and children
visiting prisoners.
Decision to live in prison

Rule 52

1. Decisions as to when a child is to be separated from its mother shall be based on individual
assessments and the best interests of the child within the scope of relevant national laws.

2. The removal of the child from prison shall be undertaken with sensitivity, only when
alternative care arrangements for the child have been identified and, in the case of foreign-
national prisoners, in consultation with consular officials.

3. After children are separated from their mothers and placed with family or relatives or in other

alternative care, women prisoners shall be given the maximum possible opportunity and facilities
to meet with their children, when it is in the best interests of the children and when public safety

is not compromised.

Visiting
Rule 26
Women prisoners’ contact with their families, including their children, and their children’s
guardians and legal representatives shall be encouraged and facilitated by all reasonable means.

Where possible, measures shall be taken to counterbalance disadvantages faced by women
detained in institutions located far from their homes.
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Rule 28

Visits involving children shall take place in an environment that is conducive to a positive
visiting experience, including with regard to staff attitudes, and shall allow open contact between
mother and child. Visits involving extended contact with children should be encouraged, where
possible.

Disciplinary sanctions
Rule 23

Disciplinary sanctions for women prisoners shall not include a prohibition of family contact,
especially with children.

Admission
Rule 2

1. Adequate attention shall be paid to the admission procedures for women and children, due to
their particular vulnerability at this time. Newly arrived women prisoners shall be provided with
facilities to contact their relatives; access to legal advice; information about prison rules and
regulations, the prison regime and where to seek help when in need in a language that they
understand; and, in the case of foreign nationals, access to consular representatives as well.

2. Prior to or on admission, women with care-taking responsibilities for children shall be
permitted to make arrangements for those children, including the possibility of a reasonable
suspension of detention, taking into account the best interests of the children.

Relocation of foreign national children
Rule 53
1. Where relevant bilateral or multilateral agreements are in place, the transfer of non-resident
foreign-national women prisoners to their home country, especially if they have children in their
home country, shall be considered as early as possible during their imprisonment, following the
application or informed consent of the woman concerned.
2. Where a child living with a non-resident foreign-national woman prisoner is to be removed

from prison, consideration should be given to relocation of the child to its home country, taking
into account the best interests of the child and in consultation with the mother.
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Training and awareness raising of staff on children's health
Rule 33

1. All staff assigned to work with women prisoners shall receive training relating to the gender-
specific needs and human rights of women prisoners.

2. Basic training shall be provided for prison staff working in women’s prisons on the main
issues relating to women’s health, in addition to first aid and basic medicine.

3. Where children are allowed to stay with their mothers in prison, awareness-raising on child
development and basic training on the health care of children shall also be provided to prison
staff, in order for them to respond appropriately in times of need and emergencies.

Childcare facilities

Rule 42

1. Women prisoners shall have access to a balanced and comprehensive programme of activities
which take account of gender-appropriate needs.

2. The regime of the prison shall be flexible enough to respond to the needs of pregnant women,
nursing mothers and women with children. Childcare facilities or arrangements shall be provided
in prisons in order to enable women prisoners to participate in prison activities.

3. Particular efforts shall be made to provide appropriate programmes for pregnant women,
nursing mothers and women with children in prison.

4. Particular efforts shall be made to provide appropriate services for women prisoners who have
psychosocial support needs, especially those who have been subjected to physical, mental or
sexual abuse.

Registration
Rule 3
1. The number and personal details of the children of a woman being admitted to prison shall be
recorded at the time of admission. The records shall include, without prejudicing the rights of the

mother, at least the names of the children, their ages and, if not accompanying the mother, their
location and custody or guardianship status.
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2. All information relating to the children’s identity shall be kept confidential, and the use of
such information shall always comply with the requirement to take into account the best interests
of the children.

Access to healthcare and hygiene
Rule 5
The accommodation of women prisoners shall have facilities and materials required to meet
women'’s specific hygiene needs, including sanitary towels provided free of charge and a regular
supply of water to be made available for the personal care of children and women, in particular
women involved in cooking and those who are pregnant, breastfeeding or menstruating.
Rule 51
1. Children living with their mothers in prison shall be provided with ongoing health-care
services and their development shall be monitored by specialists, in collaboration with

community health services.

2. The environment provided for such children’s upbringing shall be as close as possible to that
of a child outside prison.

Health screening
Rule 9
If the woman prisoner is accompanied by a child, that child shall also undergo health screening,

preferably by a child health specialist, to determine any treatment and medical needs. Suitable
health care, at least equivalent to that in the community, shall be provided.
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Summary: Pregnant women, breastfeeding mothers and mothers with children in prison

In this module we have addressed the components of adequate pre and post-natal care and
treatment for pregnant prisoners or women who have recently given birth. The question of
separating a child from his or her mother as opposed to allowing for the child to accompany his
or her mother into prison is a difficult challenge. We explored the principle of the best interests
of the child and considerations in assessing this. Finally we addressed the conditions for children
who do live in prison with their mothers, and the various provisions in the Bangkok Rules that
cover children.

You can now answer 3 questions to assess your understanding.

Assessment

1. Since a child housed in prison with his/her mother is not a prisoner, the cost of any
specialised medical care for that child, including with a pediatrician, is the responsibility
of the mother or extended family. True or False?

Let's review the correct response:

False. The Bangkok Rules explicitly state that prison authorities should ensure that children
living in prison shall be provided with healthcare services, including by specialists, in
collaboration with community health services (Rule 51). Also, Rule 51(2) requires that the
environment inside prison shall be as close as possible to that of a child's environment outside
prison.

2. What considerations should be taken into account when deciding whether a child should
be removed from prison? Select all that apply:

The child's views

The child's level of education

Conditions and services available in prison

The mother's views

The cost of housing a child in prison

Availability of appropriate alternative care outside prison

0O O O O O O
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Let's review the correct response:

The child's views

The mother's views

Conditions and services available in prison

Availability of appropriate alternative care outside prison

The primary consideration in deciding whether to separate a child from his/her imprisoned parent
is the best interests of the child. Considerations to determine this include the views of the child
and mother, the conditions and services available in prison, and the alternative care available
outside of prison. The cost of housing a child in prison and the child's level of education do not
relate to the best interests of the child and are not relevant in making this decision.

3. In applying the principle from Bangkok Rule 51(2) that the environment provided for
the upbringing of children inside prison shall be as close as possible to that of children
outside prison, what elements should be included in prison policies? Select all that apply.

Healthcare and monitoring of physical and psychological development
Age-appropriate education

Rehabilitation programmes that are age-appropriate

Maximum opportunity for the child to spend time with his/her parent(s)

O O O O

Rule 51 (2)

The environment provided for such children’s upbringing shall be as close as possible to that of a
child outside prison.

Let's review the correct response:

e Healthcare and monitoring of physical and psychological development
e Age-appropriate education
e Maximum opportunity for the child to spend time with his/her parent(s)

Children who are accompanying their parent into prison are not prisoners and therefore do not
require rehabilitation programmes. However, the prison should provide opportunities for children
to continue or start their education, for example. This can help ensure that their upbringing is as
close as possible to that of children outside prison.
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